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SEVENTEENTH VOLUME FLORIDA REPORTS. 


ABATEMENT. See “ Plea in Abatement.” 

ABETTORS. See Criminal Law, 19. 

ACCESSORY. See Criminal Lau, 19, 

ACCOUNT. See ‘‘Administrators and Executors,’’ 11, 12, 14. 15, 16,18 ; 


Books of Account ; Guardian and Ward, 2; Trusts and Trustee, 
6, 7, 8. 

ACQUITTAL. See Criminal Lan, 22, 27, 28; Stutute of Limitations, 2. 

ACTION. See Bills of Particulars ; Contracts, 1, 2; Trespass, Ver- 
dict. 

ADMINISTRATORS AND EXECUTORS. See Courts (Cireuit, 3,) 
(Probate and County); Evidence and Witnesses, 9, 16,18; Guardi- 
an and Ward, 2; Judgment, 6; Non-Claim ; Statute uf Limita- 
tions, 3, 10, 11, 12, 13 ; Trusts and Trustees, 2, 5, 8. 

1. Where a grant of letters of administration is collaterally assailed, 
whether an appraisenent was made or whether the party apply- 
ing for the letters failed to allege in a petition that he was twenty- 
one years of age, are immaterial in a case where the necessary 
jurisdictional facts are stated in the pleadings bringing the mat- 
ter before the court, or appear on the face of the record. Under 
the statutes of this State, the Judge of Probate had a general 
and exclusive jurisdiction in the matter of granting letters of 
administration. In this case, the death of the intestate, pos- 
session at the time of death of goods, chattels and lands in the 
county in which the letters were applied for, and that the intes- 
tate had a mansion house in that county, are alleged in the peti- 
tion, or appear in the record, and this is sufficient. Hmerson vs. 
Ross’ Hxecutriz, et als., 122. 

2. Where a person entitled to distribution of the estate in the order 
of consanguinity applies for letters of administration, a previous 
publication of citation is not required. WM. 

8. The oath of an administrator is properly filed in the office of the 
Judge of Probate. Id. 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 
4. Under the statutes of this State regulating the sale of lands by 


administrators under an order of the Probate Court to pay debts, 
no petition was required. A failure to file a petition, or the fil- 
ing of a petition failing to set up the necessary jurisdictional 
facts, is immaterial. Where notice of intended application is 
given, as required by statute, and the court in its order of sale 
finds and recites the existence of the jurisdictional fact, and the 
record discloses jurisdiction, it is sufficient, and the deed is not 
void for want of power shown. Id. 


5. The recorded deed of an administrator upon a sale of the lands of 


a deceased intestate for value and without notice, will vest a 
good title as against a prior unrecorded deed of the deceased 
intestate. Jd. 


6. An administrator in this State has the right of entry into and the 


right of possession of the real estate of his intestate, and can 
maintain ejectment. His right to recover follows his right to 
rents and profits, and because lands are assets in his hands with 
a power to cultivate the same. The basis of his action is the 
title of his intestate. His estate, interest and power, after re- 
covery, is limited by the incidents and duties which the law at- 
taches to him, and with which his possession is surrounded. 
Sanchez, Administrator and Administratriz, vs. Hart, 507. 


7. When it appears that there were two executors against whom 





judgment was rendered and execution issued, and the execution 
is destroyed, notice of an application to re-establish the writ, 
served upon a personas executor of one of the defendant execu- 
tors and ‘‘as such executor of the estate of the first testator,’ 
without it appearing that the co-executor of the first testator 
had died or renounced or been removed, is not such notice as 
will bind the estate of the first testator or authorize an order 
re-establishing the lost execution. Hart’s Executor vs. Smith, 767. 


8. When one of several executors dies the executorship devolves 


upon the survivors, and no interest therein devolves upon the 
executor of the deceased executor, but upon the death of the 
survivor his executor becomes the executor of the first testator. 
Td. 


9. An administratrix is entitled as widow, having elected a child’s 


part, to one-half of an estate. The father of her husband is en- 
titled to one-half. Under such circumstances the administratrix, 
without the order of a court of competent jurisdiction, cannot 
distribute the estate. An instrument purporting to assign to 
each their respective interests, having no words of conveyance as 
between each other, may be effective in equity when assented to 
by the parties as a contract toconvey. It does not vest the legal 
title in either party. McRae v. McMinn, 876, 
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10. After the expiration of six months from the taking out of letters 
of administration the administrator may be compelled to make 
distribution upon the persons entitled giving bond and security 
to refund a due proportion of any debts or demands which may 
afterwards appear against the estate, and all costs which may 
be awarded on the same ; provided such debt or demand appears 
within two years after granting letters of administration. The 
practice in such cases is to make the execution of the refunding 
bond a condition precedent to the payment of the distributive 
share. Sanderson’s Administrators v. Sanderson, 820. 


11. The general rule of accounting in such cases, as heretofore an- 
nounced by this court, (5 Fla., 556,) is that interest at the rate 
of eight per cent. will be charged, the interest upon the balance 
found at the beginning of a year to be carried into the balance 
struck at its close, computing interest for the next year upon the 
whole, no interest being computed upon the sums when re- 
ceived. Jd. 


12. An administrator upon a solvent estate, upon his qualification, 
should pay the debts and wind up the estate as soon as practica- 
ble. Investments in mortgage securities, not approved by the 
Probate Court, are unauthorized. When such investments are 
made, the heir may take such as he desires and reject those not 
acceptable tohim. The administrator may be charged with such 
amounts of interest or principal as he has actually collected on 
the rejected securities in his annual returns, in which event he 
will be charged with only simple interest on the balance of prin- 
cipal for the time during which interest was not collected ; or, at 
the option of the heir, the administrator may be charged with 
the principal sum invested in the rejected security, with annual 
rests as prescribed for his general accounting. Jd. 


13. An exhibition or presentation of a claim to the administrator, 
within the limitation of one year from the issuing of his letters, 
(section 15, chapter 1869, laws,) stops the running of the statute 
of non-claim, as well as the statute limiting the time for actions 
against an administrator. The creditor is not obliged to reduce 
his claim to judgment. What constitutes an exhibition within 
the meaning of the statute, considered and defined. Id. 


14. The general rule is that an administrator may or may not plead 
the general statute of limitations against a claim not barred in 
the lifetime of the intestate and otherwise justly due.. This rule, 
however, is not applicable to statutes in terms limiting the time 
in which an action may be brought against him in his representa- 
tive capacity as administrator. He should be charged with all the 
debts paid which were barred by such statutes. Section 15, of 
the act of February 27, 1872, chapter 1869, laws, is such a stat- 





920 INDEX. 


ADMINISTRATORS AND EXECUTORS—( Continned.) 
ute. The terms, ‘“‘after the oxpiraticn of that time,’’ im the 
section referred te, considered and explained. A majority of 
the court hold that where n»tice calling in claims under the stat- 
ute of non-claim had been given antericr to the passage of the 
act prescribing the limitation of one year, the limitation of one 
vear docs not cperate. Id. 

15. Upon an accounting in the master’s oflice between the distributee 
and the surviving partner of the intestate, on account of the part- 
nership transactions, the surviving partner, who is administrator, 
is chargeable with only simple interest upon sums found due by 

, him ; also in like manner if the balance is found against the es- 
tate, it is charged with simple interest only. Id. 

16. An administrator of a solvent estate has a right in this State to 
retain a debt due himself uot barred in the lifetime of the intes- 
tate or at the date of the issuing of his letters. It is not neces- 
sary that he should file his claim with the Judge of Probate, or 
present it to himself, to save the operation of the statute of limi- 
tations or the statute of non-claim. Upon final settlement he 
has a right to have his claim satisfied, if it isnot of such a char- 
ter as a presumption of payment will operate. Id. 

17. Where the fair presumption and ccnclusion from the evidence is 
that an administrator, who was the surviving partner of the in- 
testate, did net at the comyacncement of the suit know of the 
reception of moneys cn partnership account by the deceased, and 
the lapse of time has not been sufficient to make it a stale claim, 
no presumption uf payment arises. Jd. 

18. Under the statutes cf this State an administrator asserting his 
own claim ayainst the estate in the master’s cffice stands in the 
relation of any other creditor, so far as testifying tu transactions 
and communications had by him with the deceased in reference 
te his own debt is concerned. He is disqualified except as to 
matters to which the distributee is examined on his own behalf. 
As to the claira of any other creditor against the estate, he is a 
competent witness to transactions and communications with the 
deceased intestate. Jd. 

19. Wherever either heir or distributce puts the administrator to proof 
of a voucher regular and proper on its face, the payment of which 
is sworn to by the administrator, such heir or distributee, in the 
event the claim is established, should be charged with all costs 
attending such proof. Jd. 

20. When it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows tha: his grantor purchased at an 
administrator’s sale in 1864, and, in connection with the admin- 
istrator’s deed, shows a deeree cf the Probate Court ordering 


? 
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the sale, upon petition fer such sale for the purpose of distribu- 
tion and payment of debts, a citation te persens interested in the 
estate will be presumed until the contrary is shown, especially 
when it appears that the heirs acquiesced in and ratified the sale 
at the time, an the purchaser aud his grantee has had the un- 
disturbed possessicn under sucu sale and deed for ten years. 
Wilson v. Matheson, 630. 


AMENDMENT. 
Or City Orprnances. See “ City of Jacksonville,” 2. 
OF PLEApInes. See Criminal Law, 18 ; Pleadings (Law) 4, 16 ; (24q- 
uity) 12. 
APPEALS. See Appellate Practice ; Judgment, 10. 

1. Appellant failing to file a copy of the record on the first day of the 
term of this court, in accordance with the statute, the appeal 
will be dismissed upon appellee’s producing the certificate re- 
quired by the rule. It is no answer to such motion to say that 
no final judgment has been entered in the Circuit Court. Web- 
ster vs. Barnett, 119. 


2. Where the papers on file fai) to show that an appeal was perfected 
or that a writ of error has been issued, the cause will be dis- 
missed, no application being made to supply the record. Orange 
County High School vs. Sanford, 120. 

3. Where a deed purporting to have been execured under a power 
of a public and statutory nature is sought to be used in evidence, 
the power should be shown, and where the power is the order of 
a court of special and limited jurisdiction, and the record of the 
order or decree is presented, the question whether the deed was 
void for want of jurisdiction in the court to make the order or 
decree is a question of law for the court and not for the jury. 
Where, hewever, the opposite party, upon the introduction of 
the deed without the power, makes no objection, introduces sub- 
sequently the record of the order of the court, fails to ask the 
court to pass upon the sufficiency of the deed, relies upon in- 
structions of the court covering the subject matter given at his 
request, and leaves the entire question to the jury, he cannot 
object to this action for the first time in an Appellate Court. 
The question here upon sueh an appeal is whether, upon the ev- 
idence, the finding of the jury was erroneous. Hmerson vs. Ross’ 
Evecutriz, et als., 122. 


4. An assignment of error to the effect that the charge of the court 
is conflicting, coupled with a failare to point out or suggest the 
precise nature of the conflict, no exception upon this ground 
being made upon the trial, and no conflict appearing to the court,. 
is not available. Id. 
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5. Where the.charge of the court is principally as requested by the 
appellant, there is no exception of a general character to the 
other charges given, the appellant fails to point out any error 
and there is none to his prejudice apparent to the court, a gen- 
eral assignment of error that the verdict is contrary to the charge 
of the court is not available. Jd. 

6. Where proceedings of the court alleged to be erroneous do not 
affirmatively appear of record, but only by way of recital ina 
motion of counsel which was denied, this court will not assume 

° that such proceedings were actually had, and will not review a 
fact so recited. Counsel objected to the trial of a prisoner upon 
a certain count of an indictment on the ground that at a previous 
trial the count had been withdrawn; and a motion for a new 
trial was made upon the same ground and denied, but the record 
did not show that there had been a previous trial or waiver of 
the count, and upon error it is held that the question is not pre- 
sented by the record. McNealy and Roulhac vs. State, 198. 


7. Where it is clear, laoking to the statutes regulating the terms of 
Circuit Courts, that a bond given in an appeal from a judgment at 
law was executed more than thirty days after the session of the 
court at which the judgment was rendered, the appeal will be 
dismissed. Benbow vs. Marquis, 236. 

8. An appeal will be dismissed where there is from term to term a 
continued and persistent failure to file a petition of appeal. Hv//, 
et uz., vs. Westcott, 280. 

9. No particular form of words is required by the statute or rules in 
taking an appeal from a decree in chancery. It is sufficient if 
the entry or notice of appeal shows that an appeal was intended. 
Bauknight vs. Sloan & Co., 281. 


10. A bond is not required in an appeal in chancery except to make 
the appeal operate as a supersedeas. Id. 

11. Where the record discloses objections to interrogatories not acted 
upon by the court, and there is no motion to suppress the depo- 
sitions, or other like action by the party, or any action by the 
court, the objections must be treated as abandoned. Jenkins et 
uz., v8. Merritt, 304. 

12. An appeal from a final decree in a case in chancery commenced be- 
fore the Code, but decided after its repeal, opens for considera- 
tion all prior interlocutory orders or decrees connected with the 
merits jof the final decree. Hyer’s Hxecutors vs. Caro’s Execu- 
trix, 332. 

13. In chancery causes, in cases involving matters of account, where 
the books, or extracts therefrom, used before the master in 
stating an account, are not in the record certified to this court 
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it is not the practice of this court to affirm a decree upon the 
presumption that the books contained evidence of independent 
facts in addition to what is reported or referred to by the mas- 
ter. Id. 

14. No appeal can be taken until after the entry of final judgment in 
a suit at law. Coons vs. Harllee, 484. 

15. Every paper considered by the Circuit Court in its action, whether 
it was properly considered or not, should be in the return to this 
court. A certiorari will be awarded to bring up evidence alleged 
to have been considered upon a motion in arrest of judgment. 
Sedgwick v. Dawkins, 555. 

16. An appeal will be dismissed at any time during the term if it is 
discovered in a case at law that there is no final judgment in the 
record. Sedgwick v. Dawkins, 556. 

17. If a party, after a judgment upon demurrer against him, amends 
his pleadings so that an issue is formed which is tried by a jury, 
he waives all exceptions which he might have taken to the judg- 
ment on demurrer, and will not be permitted to assign them for 
error in this court. Mayo and Stokes vy. Keyser’s Hxecutrizx, 744. 

18. Counsel filing a brief as to one only of his assignments of errors 
and failing to embrace in his brief anything else, abandons the 
other errors assigned, and, as a matter of right, cannot require 
this court to considerthem. Southern Express Company v. Van- 
Meter, 783. 

19. That the judge permitted leading questions to be asked a witness 
is the exercise of a discretion not reviewable in this court upon 
writ of error. Id. 

20. While it is within the power of this court to consider points made 
here for the first time, if raised by the pleadings and proofs, yet 
care must be taken that neither party be permitted to surprise 
or mislead his adversary, or to make objections which, if made 
in the Circuit Court, might have been obviated. Hence, where, 
in the petition of appeal and original brief of appellant, there is 
no objection to an account passed by the master upon the ground 
that the items thereof were not proved, and there is nothing in 
the record to show that such an objection was made in the Circuit 
Court, this court will not consider such objection urged ina 
supplemental brief. Sanderson’s Administrators v. Sanderson, 820. 

21. If a party desires to have the ruling by the court upon the de- 
murrer reversed he must not plead over, but take his appeal 
from the final judgment perfected upon the demurrer. Mayo 
and Stokes v. Keyser’s Executriz, 744. 

22, In common law actions the evidence taken upon the trial is no 
part of the record, unless made so by bill of exceptions. In 


59R 
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chancery causes all of the evidence taken is a part of the record 
without the formality of a billof exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference tc facts which should appear 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be suppled by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Executors v. Caro’s 
Executrix, 332. 

23. An application for a continuance is addressed to the sound discre- 
tion of the court, and theaction of the court will not be reviewed 
unless palpable unfairness is shown. McNealy and Roulhac v. 
State, 198. 

24. This court cannot determine that the court below erred in denying 
a new trial upon certain specific grounds, unless the grounds are 
stated in the motion as made. Pottsdamer v. State, 895. ; 


APPELLATE PRACTICE. See Appeals, Assignments of Error, Bill 
of Exceptions, Brief of Counsel, Charge of Judge to Jury, 4, 5, 
6, 10, 11, 12, 16,17, 18, Costs, Courts and Judges, (Supreme 
Court,) 1, Criminal Law, 12, 23, Exceptions, New Trials, 8, 
Petition of Appeal, State, Verdict, Writ of Error. 

ARREST OF JUDGMENT. See Criminal Law, 20; Judgment, 10; 
Jurors and Jury, 3. 


If the verdict of a jury ina criminal case is clearly against the law 
and the evidence, the court should grant a new trial, but if the 
indictment is fatally defective, judgment should be arrested after 
verdict. Snowden vs. State, 386. 


ASSAULT WITH INTENT TO KILL. See Criminal Law, 25. 


ASSAULT WITH INTENT TO MURDER. See Criminal Law, 22, 
26. 


ASSAULT WITH INTENT TO ROB. See Criminal Law, 22. 
ASSESSOR OF TAXES. See Schools, 3. 


ASSIGNMENT OF ERRORS. See Appeals, 4, 5, 17, 18, 19, Charge 
of Judge to Jury, 4, 10, 16. 


ATTACHMENT. 
1. Where a plaintiff procures a writ of attachment upon ground 




















INDEX. 925 
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stated in his affidavit, that defendant was indebted to the plaintiff 
upon contract, that the debt was actually due, and that the affiant 
had reason to believe that the ¢ fendant would fraudulently 
part with his property before judgment could be obtained ; and 
upon defendant denying on oath the several allegations in the 
affidavit, the issues to be tried, upon application to dissolve the 
attachment, are : whether the defendant was indebted as alleged, 
and whether the afiant had reason to believe that the defendant 
would fraudulently part with his property, &c. Meinhard Broth- 
ers & Co. v. Lilienthal, 501. 


2. Where the plaintiff’s proofs upon such trial are such as to show 


that the conduct of the debtor, his manner of conducting his busi- 
ness, transferring leads of goods from his store to his residence, 
having goods shipped in the name of his clerk, studiously avoid- 
ing the creditor or his attorney, and the like, are such as would 
induce a prudent business man on learning the facts to’suspect 
and believe that defendant would part with his property fraudu- 
lently before judgment could be recovered against defendant, and 
these proofs are not contradicted by defendant’s evidence, a ver- 
dict in favor of defendant is against the law and the evidence, 
and should be set aside and new trial granted. Jd. 


ATTACHMENT FOR WITNESSES. See Zvidenceand Witnesses, 17. 


ATTORNEYS AT LAW. See Appeals, 18, 20; Judgments, 2. 
1. Attorneys at law, who are partners in the practice of their profes- 


2 
2 


sion, and not partners in trade, according to mercantile law, have 
no implied authority to become parties to negotiable instruments 
and to bind the firm thereby, unless such authority is given by 
the terms of the partnership, or expressly given or recognized 
by both, or may be implied from the general habits of the part- 
ners in their business transactions. Friend v. Duryee, 111. 


. Under the Constitution of the State of Florida the Legislature 


has the power to levy a license or occupational tax upon lawyers. 
Young v. Thomas, 169. 


. One member of a firm is entitled to participate in sums received 


for professional services by the other member of the firm, not- 
withstanding the party paying the money swears no such sum 
was due, he, the party paying, having since its payment waived 
all right to its recovery against the firm and the member receiv- 
ing it. Sanderson’s Administrators v. Sanderson, 820. 


One of two partners, as attorneys at law, has no right, in the ab- 
sence of a special contract or custom, to share in sums realized 
by the other as commissions for sales of stock in a railroad com- 
pany ; nor can he share in sums realized for services other than 
those which belong to their professioni relations. Where he 
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alleges that a sum was realized by his co-partner for professional 
services, the burden of proof is upon him to establish it. Jd. 


BASTARDY. . 

1. The sums which the Circuit Court is authorized to condemn a 
party to pay in proceedings in bastardy towards the support of 
his child, are not debts within the meaning of the organic limi- 
tation that ‘‘no person shall be imprisoned for debt except in 
ease of fraud.’’ Zz-Parte J. C. H., 362. 

2. The statute regulating this special proceeding authorizing the 
court to require the father to give bond for the payment of such 
sums, it is within the power of the court to direct a party to re- 
main in the custody of the sheriff, and to be imprisoned until 
compliance with its order. Id. 

3. Inability to obtain the bond, insolvency of the party, and other 
like circumstances not involving any question as to the power of 
the Circuit Court, are matters of which, upon a habeas corpus, 
we cannot take cognizance. If they justify any action, that ac- 
tion must be by the Circuit Court. Jd. 


BILL OF EXCEPTIONS. See Appeals, 22; Charge of Judge to Jury, 
12. 

1. A bill of exceptions appearing in the record to have been signed 
after the expiration of the term at which the trial was had, and 
no order extending the time therefor having been made during 
term, will not be considered. Webster vs. Barnett, 272. 

2. A bill of exceptions is a simple history of the case as tried, and 
should contain nothing more nor less than the facts as they ap- 
peared from the commencement of the trial until the final judg- 
ment. All objections, rulings of the court and exceptions there- 
to, should appear in the body of the bill in their proper and ap- 
propriate place, and will not be considered if upon separate 
pieces of paper made and filed subsequent to verdict, or in cases 
of motion for a new trial, or in arrest of judgment after the final 
judgment. Gallaher vs. State, 370. 


3. A bill of exceptions appearing to have been signed by the Judge 
after the expiration of the term, without an order having been 
made extending the time for preparing the same, is a nullity. 
Potsdamer vs. State, 895. ; 


BILLS OF EXCHANGE AND PROMISSORY NOTES. See Aftor- 
torney at Law, 1; Garnishment, 1 and 2; Practice (in Circuit 

Court, Law,) 1, 2, 3. 
1. As between a bona fide holder for value of a negotiable promissory 
note transferred before due and the maker, a plea of want of 
consideration, or fraudulent consideration, constitutes no de- 
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fense to an action on the note, unless notice of the facts consti- 
tuting such defense, at or before the transfer, is brought home 
to the holder, and a plea which does not allege notice is bad. 
Hancock and Mills vs. Hale, 808. 

2. A non-negotiable note, secured by mortgage, in the hands of an 
assignee for value before it is due, is subject to the equities ex- 
isting between maker and payee. Reddish vs. Ritchie, 867. 


BILL OF PARTICULARS. See Pleading (Law), 4. 
BONDS— 
I. APPEAL. See Appeal, 7, 10; Writ of Error. 
II. Bastarpy. See Bastardy, 2, 3. 
IiI. Cottector oF REVENUE. See Principal and Surety, 1, 2, 3, 4. 
IV. Cost. See Costs. 
V. Guarprans. See Guardian and Ward. 
VI. Municrpat. See City of Jacksonville, 1, 3. 
VII. ScrersepEAs. See Appeal, 10. 
VIII. Writ or Error. See Writ of Error. 


BOARD OF CANVASSERS—STATE, &c. See ‘‘Hlections and Elec- 
tion Returns.”’ 

BOARD OF PUBLIC INSTRUCTION. See Schools, 1, 2, 4, 7, 8, 9, 10. 

BONA FIDE PURCHASER. See Bills of Exchange and Promissory 
Notes ; City of Jacksonville, 3; Vendor and Purchaser, 6, 7. 

BOOKS OF ACCOUNT. See ZHvidence and Witnesses, 1, 2, 3, 4. 

BRIEF OF COUNSEL. See Appeals, 18, 20. 

CERTIORARI. See Appeals, 15. 


CHANGE OF VENUE. 

1, An application for a change of venue is addressed to the sound 
discretion of the court, and unless it appears that the court acted 
unfairly and abused its discretion, there is no error. McNealy 
and Roulhack vs. State, 198. 

2. The great respectability and influence ‘of prosecuting witnesses in 
a criminal case, no undue influence having been exerted by them 
to create a prejudice against the accused, is not good ground for 
a change of venue. Id. 

3. Nor is it good ground for changing the venue to another county 
that the people of a county are prejudiced against persons 
charged with certain crimes, there betng no allegation of any 
special prejudice against the accused. Jd. 

4, Where, upon a stipulation being filed that the Judge should trans- 
fer a cause pending in the Circuit Court of one of the counties in 
his circuit to another particular circuit, designating it, and that 
the cause be heard and decided hy the Judge of the latter circuit, 
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an order is made by the Judge of the former circuit that the 
cause be referred to the Judge of the latter circuit, but the or- 
der is silent as to changing the venue or transferring the cause 
to any county in such circuit ; Held, That no change of venue 
was effected, but the venue and record remained in the former 
court, and that upon a trial thereof and rendition of a final de- 
cree by the latter Judge and the transmissal of the papers to the 
clerk of the former court and the entry of the decree by him, 
the decree is the decree of that court, and an appeal should 
properly be taken from it as the decree of such court. Bazk- 
night, et al. vs. A. M. Sloan & Co., 281. 


5. When the place of trial is changed from one county to another, it 
must be done in the manner provided by law, in order to give the 
court held in the county where such trial is had jurisdiction of 
the case, and such proceedings must appear in the record. Cwr- 
ry vs. State, 683. 

6. When the judge is of the opinion that it is impracticable or inex- 
pedient to forma grand jury in any county for reasons men- 
tioned in sub-chapter 13, section 14, of chapter 1637, laws of 
1868, to make it lawful for the grand jury of any other county in 
the same circuit to indict any person for any offence committed 
in the county first mentioned in said section, such opinion of the 
judge should be embodied in an order and made a part of the 
record in the case. Id. 

7. The statute regulating a change of venue upon affidavit setting 
up a fear that a party will not receive a fair trial on account of 
the judge ‘‘ being prejudiced’ limits the power of the court to 
one removal; a second change of venue being unauthorized, 
consent or waiver of errors cannot give it validity. Johns’ Hxec- 
utors vs. Johns, 806. 


CHARGE OF JUDGE TO JURY. See Appeals, 5,6; New Trial, 3, 5. 
1. It is no error to permit the jury to take with them to their consul- 
tation room the charge of the court, nor is it error to recall the 

jury, withdraw from their consideration erroneous instructions, 

and in lieu thereof to give additional ones. Coleman vs. State, 206. 


2. The original charge having been properly signed and sealed, the 
court recalled the jury, struck out certain of his instructions 
which had been excepted to, and gave others in writing in place 
thereof; Held, That those given in place of those stricken out 
must be considered as only amendments to the original charge, 
and that they became a part of such original charge. Id. 

3. The statute of 1877 (chap. 2096) requires that when either party 
shall present to the judge written instructions on points or ex- 
ceptions arising during the trial, praying that they be given to 
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CHARGE OF JUDGE TO JURY—( Continued.) 


the jury, the judge shall declare to the jury “‘in writing his 
ruling thereon as presented and pronounce the same to the jury 
as given or refused ;’’ and the judge is also required to sign and 
seal such instructions as given-or refused, and file the same in 
the case ; Held, That a non-compliance with these statutory re- 
quirements was error. Baker vs. State, 406. 


4. The charge of the court should be confined to the law of the case 
and to the issues made by the pleadings, so that the jury be not 
misled, but error cannot be assigned upon an erroneous or imma- 
terial charge, unless excepted to at the proper time. Meinhard 
Brothers & Co. vs. Lilienthal, 501. 


5. A general exception to the charge of the judge to the jury is not 
available on error, if any one of the propositions contained in 
such charge is correct. Burroughs vs. State, 643. 


6. During the trial the counsel for the defendant reduced to writing 
and gave to the judge a proposition he desired him to embody in 
his charge to the jury. Subsequently in charging the jury the 
judge neglected to give such proposition, or the substance there- 
of, te the jury. Defendant’s counsel did not call the attention 
of the judge to such request, and failed to note an exception ; 
Held, That defendant’s counsel abandoned his request, and that 
there was noerror. Jd. 

7. Judges of the Cireuit Courts of this State may charge juries try- 
ing felonics not punishable capitally, and misdemeanors, orally ; 
unless before the evidence in the case is closed the State’s attor- 
ney, or the attorney or attorneys for the defendant or plaintiff, 
or the parties themselves, shall, in writing, request such judge 
to charge the jury in writing. (Chapter 2096, Laws 1877.) Jd. 


D 


. The judge having refused to give instructions asked for by the 
defendant, and having given oral instructions, subsequently and 
before the jury retired gave the jury written instructions offered 
by the plaintiff, saying to the jyry that the written instructions 
thus given were substantially the oral instructions he had given, 
and that he adopted them as the instructions of the court. This 
is a compliance with the statute (chapter 2096, laws,) requiring 
charges in cases of this character to be wholly in writing. Souwth- 
ern Express Company vs. VanMeter, 783. 

9. If the charge given by the judge covers the entire case, and sub- 
mits it properly to the jury, he may refuse to give other instruc- 
tions. Jd. 

10. A party cannot, by his silence in the Circuit Court, waive the fail- 

ure of the judge to put his instructions in writing, or to sign and 

seal them, or to do other things of this character ; and, after 
having had his chance before the jury, urge upon a motion fora 
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CHARGE OF JUDGE TO JURY—( Continued.) 
new trial, or here, for the first timc, the omission as error ; he 
mnst except before the jury retires. The case of Baker vs. The 
State, 16 Fla., 410 explained. Jd. 

11. Chapter 2096, laws, is a revision of the statutes regulating charges 
to juries ; it covers all cases, civil and criminal ; it repeals section 
8 of the act of January 4, 1848, chapter 138, laws, and all of the 
act of January 3, 1848, chapter 140, laws. Id. 

12. If the instructions of the court are signed and sealed by the judge, 
they become a part of the record ; but in order to review here 
any exception taken to them, the exception must be authenticated 
in a proper manner by a bill of exceptions, embracing so much 
of the proceedings upon the trial as is necessary for the consid- 
eration of the exception taken. Id. 

13. In acriminal prosecution, not capital, it is not required of the 
judge to deliver his charge, or to give his rulings upon instruc- 
tions asked for by counsel to the jury in writing, unless the 
request so to charge is made by counsel or parties in writing be- 
fore the close of the testimony. Construing chapter 2096, laws 
of 1877. Sherman vs. State, 888. 

14. It is not error if the judge refuse to give instructions asked for, 
howeves pertinent, if the same in substance and effect has already 
been given by him to the jury. Jd. 

15. It is not necessary for the judge to read to the jury the instructions 
asked for by counsel when he refuses to charge as requested. It 
is only required in such case that he give his ruling thereon as 
** refused,’’ without informing the jury what is contained in the 
instruction prayed for. Jd. 

16. The statute of 1877, chapter 2096, requires charges by the court 
to the jury, and the ruling of the judge upon instructions pro- 
posed by counsel to be in writing and signed and sealed by the 
judge, and filed immediately after delivered, when they form a 
part of the record. In order toassign error thereon in the appel- 
late court, either as to the substance of the charge or the ruling 
of the judge, or the omission of the judge to sign and seal the 
same, exceptions must appear by the record to have been duly 
taken by a party or counsel to any error or omission or refusal 
of the judge. Potsdamer vs. State, 895. 

17. The eighth section of chapter 138, laws of 1848, was repealed by 
the act of 1877, chapter 2096, the latter being a revision of the 
law on the subject matter. Id. 

18. An exception to the substance of a charge or ruling of the court 
upon instructions, duly taken and appearing in the record signed 
by the judge, will be considered, though the charge or instruc- 
tion is not sealed. Jd. 
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“CHILD’S PART.” See Administrators and Executors, 9; Deseents ; 
Pleading, (Kquity,) 9. 


CIRCUIT COURTS AND JUDGES. See “‘ Courts and Judges.” 


CITATION. See Administrators and Hrecutors, 2, 20; Courts and 
Judges (Probate and County) 2. 


CITY OF JACKSONVILLE. See Constitutional Lau, 8. 


1, The City of Jacksonville has, under its charter, the power to issue 
bonds for municipal purposes. The drainage of creeks, swamps 
and ponds around the city, the laying of streets, and the con- 
struction of sewers and water-works, are methods by which the 
health, convenience and comfort of the residents of the city are 
directly affected, and are municipal purposes. Greeley vs. City 
of Jacksonville, et. al., 174. 

2. Neither the Constitution of this State, nor the charter of the city 
of Jacksonville, prescribes any particular form in which the 
amendment or repeal of an ordinance is to be had. To the ex- 
tent that the provisions of a subsequent ordinance are plainly in 
conflict with a former one, the former is repealed by implication. 
Ta. 

3. As against a bona finde holder for valuable consideration of bonds 
of the character authorized by the charter of the city Jackson- 
ville, and the action of its council, to be issued in this case, ir- 
regularities in the matter of giving notice of the election authoriz- 
ing their issue is not available, nor is the fact that an extended 
record of the ordinances authorizing such bonds was not made 
at the time effective to relieve the city of its obligations, even in 
a direct proceeding against such issue before the bonds reach 
the hands of a bona fide holder for value. If it appears that 
such action was taken by the city it is sufficient. Id. 


CLERK OF CIRCUIT COURT. See Judgment, 3, 4, 5. 
CODE, CIVIL. See Practice. 
COLLECTOR OF REVENUE. See Principal and Surety, 2, 3, 4; 
Taxation and Tazes, 1. 
COMMON CARRIERS. 
1. An express company belongs to that class of carriers who under- 
take to make a personal delivery of the goods to the consignee. 
It is held to great strictness in the performance of this duty. 
Such company, although it may not have been the first carrier 
to which the package was delivered, yet if its line extends to the 
point of destination, and it receives the package, its duty is to 
make personal delivery in accordance with the address on the 
package, and if it is delivered elsewhere than as addressed, or toa 
wrong person, the company is liable for a consequent loss. In 
this case a party forged a telegram in the name of another per- 


| 
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COMMON CARRIERS—( Continued.) 


son, requesting a national bank to forward to Gainesville, Flor- 
ida, five hundred dollars to this other person ; upon the tele- 
gram being received, and the agent of the other person giving 
his note for the money (which was subsequently paid,) the na- 
tional bank forwarded the money as desired by express. The 
express company delivered it to the sender of the telegram. 
The agent making the delivery knew that the party was a stran- 
ger who had just arrived in town. The keeper of the hotel, 
with whom the stranger lodged, called with the stranger for the 
package and treated him as the party to whom it was addressed, 
but there was no identification or request by the agent for an 
identification ; Held, That while the hotel keeper may have 
been a person known to the agent as a man worthy of trust and 
confidence, the company was liable for the loss occasioned by the 
delivery to the wrong person. Southern Express Co. vs. Van- 
Meter, 783. 


CONDITIONS. See Wills, ; Mortgage, 5, 11. 
CONSTITUTIONAL LAW. See Attorneys at Law, 2; Bastardy,1; City 


1, 


“o 


of Jacksonville, 2; Domicile ; Elections and Election Returns, 14, 
16 ; Homestead, 1, 2,8; Pleading, (Law,) 18 ; Prohibition, 2. 

The courts have no power to control the action of the Governor in 
the discharge of any duty pertaining to his office under the laws 
of the State. State, ex rel., vs. Drew, 67. 


. The issuing of a commission or a certificate of election, required 


by law to be issued by the Governor, though ministerial in its 
nature, is yet an executive act pertaining to his office as the Chief 
Magistrate of the State. Id. 


. Each department of the government of the State is independent 


of the other in the performance of its own duty, and one cannot 
control the other in such performance without destroying this 
independence. Id. . 


. The person of the Governor is subject to the process of the courts 


vonly in reference to private acts, and acts not pertaining to exec- 
utive functions imposed by the Constitution or laws. Jd. 


. In respect to his executive duties as Governor, he alone may judge 


of the manner in which he will perform them, and the judicial 
department may determine the effect of acts performed. Jd. 


. Chapter 2092 of the Laws of Florida, approved February 7, 1877, 


providing that ‘‘every misdemeanor of which the Circuit Court 
shall have jurisdiction may be tried upon presentment or indict- 
ment by a grand jury, or upon information filed by the State At- 
torney, or the duly authorized prosecuting attorney of the Circuit 
Court,’’ is not in conflict with sections 8 and 19 of the Declaration 
of Rights. King vs. State, 183. 
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7. Infamous crimes are defined to be such as subject a man to in- 
famous punishment, such as disqualify him from being a wit- 
ness. Jd. 

8. Under the statutes in force in this State anterior to 1879 two classes 
of municipal corporations were established : first, a city to con- 
tain at least three hundred registered voters ; second, a town to 
contain less than three hundred registered voters. A statute of 
1879 created a third class, to contain sixteen hundred or more 
registered voters, leaving it discretionary with all cities having 
that number of voters to become a city of the third class, or to 
remain a city under the preceding statutes. The class created 
by the act of 1879 was to have powers and privileges different 
from the powers conferred upon the other classes ; Held, That 
the statute of 1879 was a statute ‘‘regulating municipal busi- 
ness’ within the meaning of Sec. 17, Art. IV. of the Constitu- 
tion : that such alaw must be “‘ general and of uniform operation 
throughout the State,’’ (Sec. 18, Art. [V., Con.); that this stat- 
ute was unconstitutional in that it wanted such ‘‘ uniform opera- 
tion throughout the State,’’ and also because it could not consti- 
tute a part of a ‘‘ uniform system of municipal government ”’ as 
required. by the Constitution. (Sec. 21, Art. IV.) MeConihe, 
et als., vs. State, ex rel., 238. 

9. Where, in response to an alternative writ of mandamus directing 
the officers of a municipal corporation to show cause why they do 
not call an election for their successors in office, the respondents 
set up in defense legislative action extending their time, it is 
proper for the court to determine the constitutionality of the 
legislative action by virtue of which they claim it is not their 
duty to order the election. Td. 

10. The determination of the constitutional question mentioned in the 
last note does not invelve any judgment of ouster or determine 
the right of any party to any office. The respondents are treated 
as de facto officers, and the only judgment to be rendered in the 
cause is one directing the performance of a ministerial duty. Jd. 


CONTINUANCE. See Appeals, 23; Criminal Law, 8; Practice (Cir- 
cuit Court, Law,) 5, 6, 7. 
CONTRACTS. See Administrators and Hzecutors, 9. 

1. A paper in the following words: ‘‘I hold for account of ship Kal- 
liope the sum of one hundred and eighty-three dollars and twen- 
ty cents for towage to sea of said ship,’’ signed H. B., which was 
delivered to the Master of said ship, and by him endorsed to K., 
who towed the ship to sea, is not in its terms a “ writing where- 
by money is promised or secured to be paid,’’ and does not come 
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CONTRACTS—( Continued.) 


within the meaning of the act of November 23, 1828, (Thomp. 
Dig., 348.) Bellas vs. Keyser, 100. 


2. Such a writing is a mere memorandum upon which assumpsit will 
not lie unless extrinsic facts are averred and proved not incon- 
sistent with the terms of the writing, but explaining and ren- 
dering it intelligible and capable of enforcement as a contract or 
promise to pay money. Id. 

3. Where a person who cannot read or write is induced to make “ his 
mark *’ to a writing, which is not read to him, and its contents 
not fully stated to him, and it is evident that he did not intend 
to consent to its tenor and effect, and he takes no benefit from it 
and does not ratify it, such writing cannot be held to be his vol- 
untary agreement. In dealing with such a person it is incum- 
bent upon the other contracting party to show, past doubt, that 
he fully understood the object and import of the writing, in 
order to charge him upon it. May's Hrecutors and Executrix vs. 


Seymour, 725. 

CONTRACT TO CONVEY LANDS. See Administrators and EHv- 
ecutors, 9. 

CORPORATIONS. See ‘“ City of Jacksonville,”’ Constitutional Law, 
8, 9, 10. 


COSTS. See State, Writ of Error. 


Wherever either heir or distributee puts the administrator to proof 
of a voucher regular and proper on its face, the payment of 
which is sworn to by the administrator, such heir or distributee, 
in the event the claim is established, should be charged with all 
costs attending such proof. Sanderson’s Administrators vs. San- 
derson, 820. 


COUNTY COMMISSIONERS. See Schools, 1, 2, 3, 4, 5, 6, 10. 
COUNTY COURTS AND JUDGES. See “‘ Courts and Judges.” 
COUNTY TREASURER. See Schools, 7, 8. 
COURTS AND JUDGES— 

I. SupREME Court. See Appellate Practice. 


1. The prejudice contemplated as a cause to disqualify a Justice of 
this Court from setting in a case under the provisions of chap- 
ter 3120 of the laws of Florida, is a prejudice against a party to 
the cause, and an affidavit not setting up this fact specifically is in- 
sufficient. Conn vs. Chadwick & Co., 428. 

2. The jurisdiction of the Supreme Court to entertain proceedings 

in prohibition, as conferred by the Constitution of this State, is 

confined to the legitimate office of that writ, as defined by the 
common law, and a statute enlarging and changing the purposes 
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of the writ, so as to confer a new and original jurisdiction of 
matters not contemplated by the Constitution, will not be recog- 
nized by this court as affecting its jurisdiction. Sherlock vs. 
Mayor, éc., 93. 

II. Crrcurrt Court. See Bastardy,2; Practice (Circuit Court,) 7. 


1. Judges of Circuit Courts calling extra or special terms of their 
courts under chapter 1561, laws of 1866, have a right to direct 
as to what time such extra or special terms shall be adjourned. 
Thomp. Dig., 322, $4. Bass vs. State, 685. 

2. The Circuit Courts have both common law and equity powers, 
but in exercising the different jurisdictions they act as distinct 
and independent tribunals. Sanford vs. Cloud, 532. 


3. A court of equity has concurrent jurisdiction with the Probate 
Court over the administration of the assets of deceased persons. 
That annual accounts have been filed in the Probate Court does 
not divest a court of equity of this jurisdiction. After bill filed 
by heirs against the administrators praying account and distribu- 
tion, and the suit is pending in the court of equity, annual ac- 
counts passed and appoved by the Probate Court are not prima 
facie evidence of payments purporting to have been made. The 
master should require the accounts to be proved if it is de- 
manded. Sanderson’s Administrators vs. Sanderson, 820. 


III. PROBATE AND County Court. See Courts and Judges, ( Circuit, ) 
3: Practice, (Probate Court) ; Administrators and Executors, 1, 3. 
4, 20. 

1. Power was granted to the Probate Courts by chapter 1358, laws of 
1862, to order the sale of real estate of decedents for the pur- 
pose of distribution. Wilson, et al. vs. Matheson, 630. 


2. When it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows that his grantor purchased at an 
administrator’s sale in 1864, and, in connection with the admin- 
istrator’s deed, shows a decree of the Probate Court ordering 
the sale, upon petition for such sale for the purpose of distribu- 
tion and payment of debts, a citation to persons interested in the 
estate will be presumed until the contrary is shown, especially 
when it appears that the heirs acquiesced in and ratified the sale 
at the time, and the purchaser and his grantee has had the un- 
disturbed possession under such sale and deed for ten years. Jd. 

3. A court of equity has concurrent jurisdiction with the Probate 
Court over the administration of the assets of deceased persons. 
That annual accounts have been filed in the Probate Court does 
not divest a court of equity of this jurisdiction. After bill filed 
by heirs against the administrators praying account and distribu- 
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tion, and the suit is pending in the court of equity, annual ac- 
counts passed and approved by the Probate Court are not prima 
facie evidence of payments purporting to have been made. The 
master should require the accounts to be proved if it is demanded. 
Sanderson’s Administrators vs. Sanderson, 820. 


COVENANTS. See Homestead and Exemptions, 8; Vendor and Pur- 
chaser, 2, 3, 4. 
CRIMINAL LAW. See Arrest of Judgment; Homestead and Ex- 
emption, 5; New Trial, 1, 2, 3, 4, 6, 7, 8; Statute of Limitations, 
1,2; Change of Venue, 1, 2, 3. 
1. Infamous crimes are defined to be such crimes as subject a man to 
infamous punishment, s®®h as disqualifies him from being a wit- 
ness. King vs. State, 183. 
2. It ts not necessary that an information in a criminal proceeding 
contemplated by this law should be presented by a grand jury. 
If presented by the ‘‘State Attorney or the duly authorized 
prosecuting attorney of the Circuit Court,’’ entered in the min- 
utes of the court and filed, it is sufficient. Jd. 
3. Where the information charged that the house was kept ‘‘ for the 
purposes of prostitution and lewdness,”’ held, that it was not 
; double or multifarious, and if sufficient of the allegations are 
proven to constitute an offence, there may be a conviction. Jd. 





4, Upon the trial on an information for keeping a ‘‘ house of ill fame, 
resorted to for the purposes of prostitution and lewdness,”’ evi- 
dence of the reputation of the house and those who visit it may 

f be given. Id. 

. In order to warrant a conviction there must be proof that the de- 
fendant was the keeper of the house. Jd. 

. On the trial upon an information for a misdemeanor, it is not only 
necessary to state in such information the county or place in 
which the offence was committed, but the proof must sustain 
that allegation. vans vs. State, 192. 

7. On the trial for a misdemeanor the prosecutor must show that the 

offense was committed within the time limited by the statute for 
the prosecution of such offenses. McCoy vs. State, 193. 


i 


oo 


8. A continuance should not generally be granted in a criminal case 
merely on account of the absence of a witness as to the good 
character of the accused. McNealy and Roulhac vs. State, 198. 


9. A. furnishes land, mules and a certain quantity of provisions. B. 
furnishes labor and all other supplies necessary to raise a crop, 
and they agree that one shall have two-thirds and the other one- 
third of what is made; Held, That they are tenants in common 
of the crop produced, and an indictment for larceny of the pro- 























INDEX. 937 


CRIMINAL LAW—( Continaed.) 


duct properly charged that it was the property of both A. and B. 
Ta. 


10. An indictment for procuring property under false pretenses should 
contain all the material facts which the prosecutor is bound to 
prove, among which is the ownership of the property alleged to 
have been obtained by reason of such false pretenses. Ladd vs. 
State, 215. 


11. It should also contain an averment that the party was induced to 
part with the ownership of such property by reason of the al- 
leged false pretenses. Id. 

12. Where the record shows an indictment properly endorsed and filed, 
an arraignment, plea, trial and motion in arrest of judgment ; 
Held, that it was too late, on a hearing in this court, for the first 
time to object that the record does not show that the grand jury 
presented to the court the indictment upon which the trial was 
held. Gallaher vs. State, 370. 


13. Where the offence is one created by statute, it must be charged in 
the indictment in the very language of the statute, or in lan- 
guage of equivalent import. Zumphreys vs. State, 381. 


14, An indictment for an offence prescribed and defined by statute, 
must state all the facts and circumstances which constitute the 
offence, or the party indicted is not brought within the provis- 
ions of such statute. Id. 


15. In an indictment for an offence created by statute, it is necessary 
that the defendant should be brought within all the ma- 
terial words of the statute, and nothing can be taken by intend- 
ment. Snowden vs. State, 386. 


16. An indictment for a wilful and corrupt false swearing touch- 
ing a party’s qualifications as an elector, must set forth specifically 
the occasion of the administration of the oath. The general al- 
legation, ‘‘ being required by law to take an oath,”’ is not suffi- 
cient in such case. Dennis vs. State, 389. 


17. Where one in good faith takes the property of another, honestly 
believing it to be his own, or that he has a right to its possession, 
he is exempt from the charge of larceny, there being no crimi- 
nalintent. Baker vs. State, 406. 


18. An indictment was presented by a grand jury against Robert H. 
Burroughs. The defendant plead in abatement that his name 
was Robert Burroughs. The court permitted the State’s attor- 
ney to specify in writing the fact that the indictment was found 
against Robert Burroughs, under the name of Robert H. Bur- 
roughs, such a specification in writing being under chapter 1107 
of the laws of 1861; Held, That the court had authority so to 
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order, under and by virtue of that act. Burroughs vs. State, 
643. 


19. An indictment was presented by a grand jury against one E. M. 
for an assanlt with intent to commit a rape, and also against A. 
M. for being present, “aiding, abetting and assisting the said E. 
M. the felony and intended rape to do and commit ;’’ Held, That 
A. M. was indicted as a principal and not as an accessory, and, in 
the discretion of the court, might be tried either before or after 
E. M. Montague vs. State, 662. 


20. An indictment which charges in one count two distinct offences, 
for which different punishments are provided by statute, is bad, 
and judgment thereon will be arrested. McGahagin vs. State, 
665. 


21. It is no objection to an indictment in this State, under chapter 
1107, laws of 1861, that two or more offences are joined in sepa- 
rate counts, unless on an application to quash the indictment, or on 
a motion in arrest of judgment, the court shall be of opinion 
that the indictment was so vague, indistinct and indefinite as to 
mislead the accused and embarrass him in the preparation of his 
defense, or expose him after conviction or acquittal to danger of 
@ new prosecution for the same offence. Green vs. State, 669. 

22. When a prisoner, tried upon an indictmant containing two counts, 
one for assault with a dangerous weapon with intent to murder, 
the other for assault with a dangerous weapon with intent to 
rob, was found guilty by the jury of an ‘‘ assault with intent to 
rob ;’’ Held, That the legal effect of the verdict was to acquit 
the prisoner of the assault with intent to murder. Id. 


23. Where an indictment in good form, endorsed “a true bill,’’ signed 
by the foreman of the grand jury, filed by the clerk of the court, 
and properly endorsed by the State Attorney, appearing in the 
record, the prisoner having plead guilty, and no question having 
been raised as to its presentment in court by the grand jury, or 
objection taken, in the court below; Held, Such endorsements 
were sufficient evidence here of the préSentment by a grand jury. 
Bass vs. State, 685. 

24. If there was any defect in the record in regard to the present- 
ment by the grand jury, it should have been taken advantage of 
in the court below, where such defect might have been corrected. 
Ta. 

25. The statute of 1832, (Thomp. Dig., 490,) providing a punishment 
of the offense of “‘assault with intent to kill,”’ is repealed by, 
and the offense is embraced in sections 1, 34 and 46 of sub-chap- 

ter III, of chapter 1637, laws of 1868, by which an assault with 
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intent to murder, or with intent to commit manslaughter, is 
made a felony. Sherman vs. State, 888. 


26. An indictment charging that 8. committed an assault with intent 
feloniously, wilfully, maliciously, and of his malice aforethought 
to kill and murder, is an accusation of intent to murder. Jd. 

27. A verdict of murder in the second degree, or in any other degree 
of homicide, as defined by statute, may be sustained under an 
indictment for murder in the first degree ; such verdict being ex- 
pressly authorized by a statute of this State, as well as by the 
rules of the common law ; the degree of the crime being deter- 
mined by the jury from the facts proved. Potsdamer vs. State, 
895. 

28. A conviction of an offence of a minor grade is, in effect, an acquit- 
tal of the higher grade charged in an idictment. Jd. 

29. A sentence to the ‘‘State Penitentiary or State Prison ”’ in this 
State is not ambiguous or in the alternative, there being but one 
institution for the confinement of convicts, and the statute uses 


both forms of words to indicate the same place of confinement.’ 
Td. 


CROPS. See Criminal Law, 9; Landlord and Tenant, 1; Vendor and 
Purchaser, 1. 

DAMAGES AND MEASURE OF. See Pleading, (Law,) 13, 15; Ven- 
dor and Purchaser, 4. 

DECREES. See Practice, (Hquity,) 2, 3, 6. 

DEFAULTS. See Judgment, 3, 4, 5, 7. 

DEMURRER. See Mandamus, 4; Pleading, (Law,) 7, 8, 9, 11, 12, 
16, 17, 19. 

DEMURRER TO EVIDENCE. 


No demurrer to evidence should be allowed and no judgment thereon 
given, unless the party demurring shall admit upon the record 
all the facts which the evidence conduces to prove. Hinote vs. 
Simpson & Co., 444. 


DESCENTS. See Administrators and Executors, 9; Pleading, (Hquity,) 9. 
DIVORCE. 


1. A plaintiff, in alleging a ground for divorce, must, as a general 
rule, do something more than allege the ground in the words of 
the statute. He must allege the facts upon which his genera 
charge is based in such manner as to apprise the defendant of 
the acts complained of as well as insuch manner that the court 
may judge whether, the facts alleged being proved, they wil! 
support the general.charge. Crawford vs. Crawford, 180. 


2. It is essential to prove an intention to desert where the ground 
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DIVORCE—(Continued.) 


upon which a divorce is sought is wilful, obstinate and continued 
desertion. Continued separation between husband and wife 
which may be consistent under the proofs with no intention to 
wilfully and obstinately desert, is not a desertion within the 
meaning of the statute. Id. 


3. Indulgence in petulance, or the exhibition of temporary capricious 
and unjustified irritation and temper, does not constitute, within 
the meaning of the statute, the habitual indulgence of a violent 
temper. Id. 


DOMICIL. 


A registered voter and qualified elector in this State does not, under 
the Constitution of this State, lose his political domicil by a liv- 
ing in Washington City attending to the duties of a public office 
at that point, his family being at the same time on a visit to his 
father in the State of Massachusetts. Dennis vs. State, 389. 


DOWER. See Mortgage, 11, 12, 13, 14, 15. 
DUPLICITY. See Criminal Law, 20, 21; Pleading, (Law,) 7. 


EJECTMENT. See Administrators and Executors, 6; Executions, 3; 
Pleading, (Law,) 8; Statute of Limitations, 4, 5, 6. 
1. Ejectment will lie between co-tenants in cases where the co-tenant 
has been guilty of such violation of the plaintiff’s rights as con- 
stitutes an ouster. Gale, et uz., vs. Hines, 773. 


2. A declaration conforming to the requirements of chapter 999, laws, 
is sufficient in such case if it describes the undivided interest of 
the plaintiff. Anallegation of an exclusive possession by defend- 
ant, amounting toa denial of the right of the co-tenant plaintiff, 
is not necessary. This can be put in issue by the plea of the 
general issue. Id. 


ELECTION AND ELECTION RETURNS. See Domicil, 1; Man- 
damus, 1, 2, 3, 4, 5, 8,9; City of Jacksonville, 3. 

1. A return by election inspectors, in which the votes cast for a per- 
son are given twice or repeated, constitutes no ground for refus- 
ing to include such return in the statement or certificate by the 
county canvassers, it being on its face a mere verbal repetition, 
and not an attempt to misstate the votes cast. The fact that the 
statement sent to the clerk contained such repetition, while that 
sent to the County Judge did not contain it, does not create such 
a variance between them as to authorize their rejection. State, 
ex rel., vs. Board County Canvassers, 9. 

2. When the jurat to the oath of inspectors of election is not signed, 
or when the inspectors have not been sworn, but have acted as 
such and made proper returns, their acts are valid and their re- 
turn of election should be counted. Jd. 
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ELECTION AND ELECTION RETURNS—(Continued.) 

8. A statement in the caption of inspectors’ returns forwarded to 
the judge that the election was held under an act of 1868 and the 
amendments thereto, (without giving the dates of the amend- 
ments, ) while that sent to the clerk gave the date of the act and 
also the amendments, does not render the returns indefinite, un- 
certain, contradictory, or, inany sense, repugnant to each other. 
but they are regular and conformable to law. The difference is 
immaterial. Jd. 

4, County Canvassers cannot look beyond the inspectors’ returns ex- 
cept to determine their genuineness as being signed by inspectors 
appointed or elected as such of the precinct. Ballots found in a 
ballot-box cannot be considered by the County Canvassers. Jd. 


5. Where the County Judge and Clerk have called in a Justice of the 
Peace, who acts with them in canvassing election returns, the 
justice becomes a member of the Board of County Canvassers, 
and is, like the other members, amenable to the writ of man- 
damus to control or correct their action. Jd. 


6. The statute authorizes the Board of State Canvassers to lay aside 
and not include in their canvass the county returns or papers pur- 
porting to be county returns when it appears to them that such 
returns are “‘so irregular, false or fraudulent ’’ that the board 
cannot ‘‘ determine the true vote’’ for any office, ¢. ¢. the vote 
actually cast. The law requires the County Canvassers to can- 
vass the precinct returns received on the sixth day after election, 
whether the precinct returns from all the precincts are then in or 
not ; and further requires the county board to certify the result 
of this canvass to the State Canvassers, to be included in the 
State canvass, unless they are shown or appear to be of the char- 
acter above described. The returns from one county were shown 
to have been complete except that no return had been made to 
the county board of votes cast at one poll, and no vote from that 
poll was included in the county canvass and return to the State 
Board, and for this reason the State Board did not include the 
vote returned from that county, on the ground that it was so 
irregular or false that it did not show the “true vote ;’’ upon this 
state of facts it was held : That the county return was in no wise 
so irregular or false, within the meaning of the law, that the 
State Canvassers could not determine the ‘‘ true vote ’’ from such 
return ; that the county return being genuine, regularly and 
strictly legal in all respeets, and required to be made for the pur- 
poses of the State canvass, and included only votes actually cast,. 
it could not be condemned as “‘ false,’’ but was a return expressly 
required by law to be counted. [WestcorTt, J., dissenting, 
thought the return from Madison county was “false ’’ within the 
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ELECTION AND ELECTION RETURNS—( Continued.) 


7. 


10. 


11. 


14. 


15. 


meaning of the statute.] State, ez rel., vs. Board State Canvass- 
ers, 29. 

A certificate signed by a majority of a board of precinct inspectors 
of election, showing the vote cast at such precinct, is a valid re- 
turn of the election, and the omission or refusal of one of three 
acting inspectors, who refused to join the other two inspectors in 
signing the return, is not an irregularity in the return. Jd. 


. The omission to send to the clerk’s office the oaths of inspectors 


of election or the poll-lists is a violation of duty on the part of 
inspectors, but does not invalidate a return of the votes cast at 
the precinct. Jd. 


. The law directing the precinct inspectors to seal up their return 


of the votes cast before forwarding it to the clerk is directory 
only and does not vitiate the return. Jd. 

The certificate of inspectors of an election toa fact not required 
by law to be certified by them, cannot be received by the County 
Canvassers to invalidate a regular return. Jd. 

Mere irregularities in the conducting of an election, or in making 
returns to the County Board of Canvassers, will not authorize 
the State Board of Canvassers to exclude the county return from 
the State canvass. Jd. 


. A Board of County Commissioners have no power to control the 


registration of voters by the clerk of the court, and have no 
power to place names upon the registration lists, except while 
the lists are before them for revision, to restore names improp- 
erly or inadvertently erased. State, ex rel., vs. Commissioners of 
Jefferson County, 707. 


. The existence of circumstances indicating that members of the 


County Board do not intend to meet at atime, and for public 
y , I 
purposes, as provided by law, will not authorize a mandamus be- 
fore an actual omission of duty has occurred. Jd. 


Application to the County Commissioners for a certificate for the 
purpose of having a name restored to the registration list, by a 
person whose name has been improperly struck from the list, and 
the granting of such certificate, and presenting the same to the 
clerk, is not the exclusive method of procuring the re-enrollment 
of such name. Every person having the legal qualifications of 
an elector is entitled to have his name entered upon the registra- 
tion list by the clerk upon taking the prescribed constitutional 
oath before the registration officer or clerk, even though his 
name has been improperly erased by the board. The clerk or 
registration officer has no judicial or other discretion to refuse 
registration when the oath is tendered. Jd. 


The wrongful or improper erasure or omission of the name of a 
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ELECTION AND ELECTION RETURNS—(Continued.) 


person who has been registered as a voter will not deprive him 
of the right to vote. He is entitled to vote on taking the oath 
prescribed in the 16th section of the election law, as amended by 
section 7 of the act of @877, in cases where his name does not 
appear on the list. If his right to vote is challeged, he must also 
take the oath required of persons challenged. Ju. 


16. The provision at the end of section 7 of the act of 1877, (amend- 
ing section 16 of the act of 1868,) requiring the persons offering 
to vote to produce witnesses who are personally known to two 
members of the board of inspectors of election, &., creates a 
court with peculiar powers, unauthorized by the Constitution, 
and is void. Jd. ; 


ELECTORS. See ‘ Domicil,’’ Hlection and Election Returns, 12, 14, 
15, 16. 


EQUITY AND EQUITABLE JURISDICTION. See Administrators 
and Executors, 9; Courts and Judges, ( Circuit,) 2,3; Guardian 
and Ward ; Homestead and Exemptions, 4, 5, 6, 7, 9; Infants, 
1; Landlord and Tenant, 1; Lien, 2; Pleading, (Hguity,) ; 
Practice, (in Circuit Court—EHquity) ; Reformation of Written 

, Instruments ; Ships and Shipping, 1; Statute of Limitations, 9 ; 
Vendor and Purchaser, 1, 5, 6,7; Wills. 

ERROR. See Appellate Practice ; Practice, (Circuit Court, Law,) 9; 
Writ of Error. 

ESTOPPEL. See City of Jacksonville, 3; Trusts and Trustees, 1. 


EVIDENCE AND WITNESSES. See Administrators and Executors, 
18 ; Appeals, 3, 11, 13, 15, 19, 22; Attachment, 2; Contract ; 
Criminal Law, 4, 5, 6, 7, 10; Demurrer to Hvidence ; Forci- 
ble Entry and Unlawful Detainer; Fraud; Judgment, 9; 
Lands, 2, 3; Pleading, (Law,) 5, 6; Reformation of Written 
Instruments ; Wills, 2; Statute of Limitations, 1. 

i. To prove that books offered in evidence are the books of a de- 
ceased party and are books of original entry, it is not sufficient 
for the administrator to swear that the books came to his hands 
as administrator as the books of original entry of his intestate, 
and that he believes the debt is due. Inall such cases there 
must be proof of hand-writing. In case of the death of parties 
making entries, they are presumed to have been made when 
they bear date and it is presumed that the transaction was of 
that date. Robinson vs. Dibble’s Administrator, 457. 








2. Whether books of original entry are in such condition, on account 
of erasures, interlineations, and like causes, as to justify their 
being submitted to the jury, is a question for the Judge of the 
Circuit Court to determine. His action in this matter cannot be 
reviewed here. Id. 
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EVIDENCE AND WITNESSES—( Continued.) 


3. The business habits of the deceased party or the deceased clerk 
making the entries in a book, if admissible at all as evidence, are 
matters which go tothe jury. They are matters affecting the 
“credibility of such evidence ”’ Wohin the meaning of the stat- 
ute. Id. 


4, Chapter 1983 of the Laws of Florida, being an act in relation to 
testimony in civil actions, prohibits a party from being a witness 
in chief as to any transaction between himself and the deceased 
person. The- purpose of this act was to enlarge, not to restrict 
the competency of parties as witnesses. Its effect is to prohibit 
a party being a witness in chief as to such transaction, but the 
party may still make his suppletory oath as to his books of ac- 
count, his cross-examination being restricted to the matter of 
such oath. He cannot be a witness in chief in the cause as to 
such transaction. Jd. 


5. An objection to the competency of a witness whose deposition is 
offered in evidence, may be made at the time it is offered; and 
such objection is not waived by an objection made only to the 
time and manner of taking the deposition, at the time of receiv- 
ing notice of the taking. Walls vs. Endel, et als., 478. 


6. Courts are entrusted with a discretion in regard to the order of 
the introduction of evidence and the examination of witnesses, 
and this discretion should be exercised in furtherance of justice. 
Burroughs vs. State, 643. 


7. It is not error when, in the exercise of a sound discretion, the 
court permits the party to introduce a new witness after the evi- 
dence is closed on both sides, unless such witness has been kept 
back by trick, or the opposite party had been deceived or injuri- 
ously affected by it. Id. 


8. A defendant is asked if he knew of his own knowledge certain 
matters in issue in the suit otherwise than by personal communi- 
tion or conversation with the deceased person whose administra- 
trix is the plaintiff; Held, That the question was not an im- 
proper one under Chapter 1983, Laws. Raulerson vs. Rockner’s 
Administratriz, 809. 

9. In an action by one executor against his co-executor to recover a 
share of money allowed to the executors in gross, as compensa- 
tion for administering an estate, which money was alleged to 
have been received and retained by the defendant, the question 
to plaintiff as a witness in his own behalf on the trial, whether 
the plaintiff was always ‘willing, anxious and ready ’’ to perform 
duties as an executor, is not a material question, the statute 
giving compensation for responsibility assumed and for services 
performed. Bellamy vs. Hawkins, 750. 
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EVIDENCE AND WITNESSES—( Continued.) 
10. Where a witness has already testified to certain facts, it is not errer 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


to refuse to hear the same facts repeated by the same witness 
upon the same direct examination. Td. 


A certificate by the custodian of a record or document, stating 
that the annexed copy is an “‘ extract’’ from the original, it will 
not be received in evidence if objected to. Id. 


A certificate that the ‘extracts’ from a record contain all of the 
original that affects the matter in controversy, is not evidence 
that the omitted parts are not material, this being a question for 
the court, and not for the certifying officer, to determine from an 
inspection of the entire document. Id. 


Oral testimony of the Judge of Probate as to the contents of a 
record or paper in his office cannot be received to prove the con- 
tents of the writing, the original being in existence and accessi- 
ble. Jd. 


Oral testimony of the admissions of a party as to the existence, 
the amount or effect of a judgment or decree, cannot be received 
for the purpose of showing the existence of the judgment or its 
legal purport, the record being accessible. d. 


Oral or written testimony to the admissions or declarations of an 
executor, that he has received a certain sum of money as com- 
pensation and commissions for administering an estate, are not 
evidence in behalf of a co-executor who sues him for a share of 
such money, without showing by the judgment, order or decree 
of the court that the claimant is legally entitled to a portion of 
the money so received. Jd. 


Under the statutes of this State an administrator asserting bis 
own claim against the estate in the master’s office stands in the 
relation of any other creditor, so far as testifying to transactions 
and communications had by him with the decased in reference 
to his own debt is concerned. He is disqualified except as to 
matters to which the distributee is examined on his own behalf. 
As to the claim of any other creditor against the estate, he is a 
competent witness to transactions and communications with the 
deceased intestate. Sanderson’s Administrators vs. Sanderson, 820. 


The defendant in a criminal case, having caused his witnesses to 
be duly and properly subpeenaed to appear at the trial, is entitled 
under the statute upon a proper case being made to an attach- 
ment to compel their attendance as such witnesses ; and it is 
error to compel such defendant to go to trial in such case without 
first having issued such process and used reasonable means to 
procure their attendance. Green vs. State, 669. 

Where a deed purporting to have been executed under a power of 
a public and statutory nature is sought to be used in evidence, 
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EVIDENCE AND WITNESSES—(Continued.) 

the power should be shown, and where the power is the order of 
a court of special and limited jurisdiction, and the record of the 
order or decree is presented, the question whether the deed was 
void for want of jurisdiction in the court to make the order or 
decree is a question of law for the court, and not for the jury. 
Where, however, the opposite party, upon the introduction of 
the deed without the power, makes no objection, introduces sub- 
sequently the record of the order of the court, fails to ask the 
court to pass upon the sufficiency of the deed, relies upon instruc- 
tions of the court covering the subject-matter given at his re- 
quest, and leaves the entire question to the jury, he cannot 
object to this action for the first time in an Appellate Court. The 
question here upon such an appeal is whether, upon the evidence, 
the finding of the jury was erroneous. Hmerson vs. Ross’ Execu- 
triz, et als., 122. 

19. Where it is necessary for a party to establish a prima facie title to 
lands in order to maintain a suit to prevent or remove a cloud 
upon the title, and he shows that his grantor purchased at an 
administrator’s sale in 1863, and, in connection with the adminis- 
trator’s deed, shows a decree of the Probate Court ordering the 
sale, upon petition for such sale for the purpose of distribution 
and payment of debts, a citation to persons interested in the 
estate will be presumed until the contrary is shown, especially 
where it appears that the heirs acquiesced in and ratified the sale 
at the time, and the purchaser and his grantee has had the un- 
disturbed possession under such sale and deed for ten years. 
Wilson vs. Matheson, 630. 

20. In common law actions the evidence taken upon the trial is no 
part of the record unless made so by bill of exceptions. In 
chancery causes all of the evidence taken is a part of the record 
without the formality of a bill of exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference to facts which should appear: 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be suppleq by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Executors vs. Caro’s 
Executriz, 332. 
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EXCEPTIONS. See Appeals, 4, 5, 6, 11, 18, 21; Bill of Hxceptions ; 
Charge of Judge to Jury, 4, 5, 6, 10, 12, 16, 18. 

It is not necessary to except to a judgment upon demurrer for the 
purpose of reviewing the same onerror. Himote vs. Simpson & 
Co., 444. 

EXECUTIONS. See Administrators and Executors,? ; Homestead and 
Exemptions, 4, 6, 7; Judgment, 8, 11. 

1. An affidavit that a judgment, upon which an exection was issued, 
had been satisfied and discharged before the issuing of the exe- 
cution, is a sufficient statement that the execution was ‘‘ issued 
illegally,”” within the meaning of the statute. (Thomp. Dig., 
360.) Mathews vs. Hillyer, 498. 

2. Where a defendant in execution made an affidavit that the judg- 
ment was satisfied and discharged by a certain transaction be- 
tween himself and the plaintiff before the execution issued, and 
executed the bond required by statute, which was returned into 
court with the execution by the sheriff, it becomes the duty 
of the court to hear the proofs of the parties as to the facts 
stated and ‘‘ determine thereon ;’’ and it is error to dismiss such 
affidavit upon motion, (the grounds of which motion are that the 
same matter has been already adjudicated,) and without evi- 
dence being produced or facts admitted by either party, and op- 
portunity given to the parties to be heard thereon. Jd. 

3. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration 
of the term of the tenant he, the purchaser, can recover the pos- 
session of such tenant although the legal title be shown to be 
in a person other than the tenant. Donald et als., vs. McKinnon, 
746. 


EXECUTIVE DEPARTMENT. See Constitutional Law, 1, 2, 3, 4, 5. 

EXPRESS COMPANIES. See Common Carriers. 

FALSE SWEARING, WILFUL AND CORRUPT. See Criminal 
Law, 16. 

FALSE PRETENCES, OBTAINING GOODS UNDER. See Crim- 
inal Law, 10, 11. 

FIEREI FACIAS. See Executions. 

FILES OF COURT. See Appeals, 3; Practice, (in Supreme Court.) 

FORFEITURES. See Wills, 3, 4. 

FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Title deeds cannot be received in proceedings under the forcible entry 
and unlawful detainer act for the purpose of basing a right of 
action or defense upon the title, except when the possession of a 
part is shown, for the purpose of showing the boundaries or the 
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FORCIBLE ENTRY AND UNLAWFUL DETAINER—(Continued.) 


extent of the possession claimed. No question of title can be 
entertained, and it is not competent for the jury, in such pro- 
ceedings, to determine whether certain papers constitute a deed 
ora mortgage. Walls vs. Endel, et als., 478. 


FRAUD. See Principal and Surety, 4; Bastardy, 1; Attachment. 
Fraud cannot be inferred from evidence consistent with simple error 


or mistake of fact in representations made by one party to an- 
other. Sanford vs. Cloud, 557. 


FRAUDULENT CONVEYANCES. See Pleading, (Hquity,) 3. 
GARNISHMENNT. 
1. A garnishee must not only have actual possession of defendant’s 





property, but there must be, except in cases of fraudulent dispo- 
sitions, privity, express or implied, of contract and interest be- 
tween the garnishee and the defendant, by which the defendant 
would have a right of action, or an equitable claim against the 
garnishee to recover the property for his own use, either at the 
present or some future time. Huot, Kelly & Co., vs. Ely, Can- 
dee & Wilder, 775. 


2. The maker of a negotiable note should not be charged as gar- 


nishee of the payee while such note is current, unless it appears 
that the garnishee has it in his own possession and under his 
own control. Jd. 


GOVERNOR. See Constitutional Law, 1, 2, 3, 4, 5. 
GRAND JURY. See Criminal Law, 12, 23, 24 ; Jurors and Jury, 3, 6, 7, 8. 
GUARDIAN AND WARD. See Pleading, (Hquity,) 11; Practice, 


(Circuit Court, Equity,) 1. 


1. A ward after arriving at his majority may call his guardian to an 


account in a court of equity. In such suit the sureties upon the 
guardian’s bond may be made defendants with the guardian. 
Pfeiffer and Sullivan vs. Knapp, 144. 


2, Where, after the giving of bond, the guardian, to discharge a debt 


HABEAS CORPUS, See Bastardy, 8. 





due by him in his private capacity to the executor of the will of 
the ancestor of the ward, receipts to the executor for the whole 
or a part of the distributive share of the estate coming to the 
ward, but there is no actual receipt and transfer of the money: 
the executor simply crediting himself with the amount as so 
much paid to the guardian on account of the ward, the guardian 
is chargeable with such sum in his accounts with the ward, and 
the sureties upon the bond are liable therefor in case of his fail- 
ure to perform his trust in accordance with its conditions. /. 
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HOMESTEAD AND EXEMPTIONS. 


1. The constitutional provision relating to the exemption of a home- 
stead to the head of a family residing in this State, providing 
that this ‘‘exemption shall accrue to the heirs of the party hav- 
ing enjoyed or taken the benefit of such exemption,’’ is opera- 
tive to secure ‘to the heirs the benefit of the homestead exemp- 
tion, notwithstanding the deceased head of the family had not 
resorted to the statutory method of defining and placing on re- 
cord the descréption of the property he intended should consti- 
tute his homestead. Baker vs. State, 406. 


2. The heirs of the deceased owner of land which was the home- 
stead of himself and family, have the same right toclaimand ss 
have set off to them as exempt from sale for the payment of 
debts the dwelling place and the quantity of land limited by the 
constitutional provision which was enjoyed by the ancestor as a 
home of himself and family in his life time. The constitutional 
provision is for the benefit of the family. Jd. 

3. The homestead, whether defined and recorded under the statute, or 
set apart to the heirs after the death of the head of a family, is 
not assets in the hands of an executor or administrator. Jd. 

4. The court of chancery has no jurisdiction of a bill to enjoin a de- 
fendant in execution from selecting and making a claim of exemp- 
tion of personal property levied upon by the sheriff. The right of 
possession involved can only be tested in a court of law. Phii- 
lips vs. Crichton, et al., 600. 

. An act of the Legislature making the sale of exempt personal 
property a felony, though it may operate to produce timidity on 
the part of the sheriff and cause him to decline to sell property, 
claimed to be exempt, does not operate to invest a court of eq- 
uity with a jurisdiction to inquire into the right to levy and sell. 
Ia. 


6. A court of equity has no jurisdiction of a bill filed to enjoin par- 
ties and sheriff from proceeding to appraise and claim the ex- 
emption of personal property, levied upon by fi fa., even though 
it be alleged that the judgment and execution are for the pur- 
chase money of the property. Christopher vs. Bowden, et al., 
603. 


. The appraisement and selection of personal property, claimed to 
be exempt from levy and sale, do not determine whether the 
property is lawfully exempt. That question is for a court of 
law to determine. Id. 

8. T. conveyed to P. certain land in Florida, and P. conveyed to T. 

land in Georgia, with full covenants, for the consideration of the 

Florida land. The title of the Georgta land failed by reason of 

prior incumbrances, and T, sued and recovered against P. on the 


oc 


a) 
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HOMESTEAD AND EXEMPTIONS—( Continued.) 

covenants a judgment for the value of the considération, P. hav- 
ing asserted his right to claim as exempt from sale a homestead 
upon the land ; Held, That the covenant in P’s deed is an ‘‘ obli- 
gation contracted for the purchase of said premises’’ upon 
which the homestead is claimed, within the meaning of the 
Constitution, and the homestead right is subject to the payment 
of the money recovered for the breach of the covenant. Porter 
et al., vs. Teate, 813. ‘ 

9. A married woman is not a necessary party to a suit to enforce an 
equitable lien arising out of an obligation contracted for the pur- 
chase of property claimed to be exempt as the homestead of the 
family, there being no right of homestead as against such lien. Jd. 


HOUSES OF ILL FAME. See Criminal Law, 3, 4, 5. 

HUSBAND AND WIFE. See Administrators and Hxecutors, 9; 
Child's Part ; Divorce ; Dower ; Marriage ; Widow. 

IMPRISONMENT FOR DEBT. See Bastardy, 1. 

INDICTMENT. See Criminal Law, 6, 10, 11, 12, 13, 14, 15, 16, 18, 19, 
20, 21, 22, 23, 24, 26, 27, 28; Informations ; Jurors and Jury, 3, 
6, 7, 8. 

INFAMOUS CRIMES. See Constitutional Law, 6, 7. 

INFANTS. 

Under the statute of this State, as well as under the general rules of 
chancery practice, a suit in chancery by ‘an infant is brought in 
her own name through her next friend. A suit by one ‘‘as guar- 
dian ’’ of the infant does not bind the infant, she being no party. 
Sanderson’s Administrators vs. Sanderson, 820. 

INFORMATIONS. See Coustitutional Law, 6; Criminal Law, 2, 3, 
4, 6. 
INJUNCTION— 

Or JUDGMENT. See Judgments, 1, 2, 11. 

Or Suir at Law. See Mortgage, 1, 2, 3, 4. 

JUDGMENT. See Administrators and Executors, 4, 7, 20; Appeals, 4, 
15, 17, 18, 22; Exceptions, 1; Practice, (in Circuit Court, Law,) 
3, 4. 

1. Where a judgment in a suit against an alleged firm has been ren- 
dered against a person who is not a partner, and who was not 
served with process, a court of equity will perpetually enjoin 
proceedings under the judgment. Purviance vs. Edwards, 140. 

2. Where a defendant interposes no defence, relying upon the assu- 
rance of the plaintiff’s attorney that he will not take judgment 
against him or hold him in any way responsible, and the plaintiff, 
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JUDG MENT—( Continued.) 


contrary to this written promise and assurance, does take a judg- 
ment, a court of equity will enjoin its execution. Jd. 


3. The clerk, in ascertaining the amount which the plaintiff is entitled 
to recover inan action upon an open account, must act upon 
proofs produced and filed upon entry of the default, and the rec- 
ord must disclose this fact. Snell vs. Irvine and Densler, 234. 


4. On the rule day, being the return day of summons in assumpsit, 
the clerk made the following entry : ‘‘ There being no appearance, 
plea or answer, on motion of plaintiff’s attorney judgment is 
given by default in the sum of $202.68, principal and interest ;”’ 
Held, That this is not a final judgment but only a default. Coons 
vs. Harllee, 484. , 

5. In case of a default in an action upon a promissory note, for want 
of appearance, demurrer or plea, the clerk may, after entering 
the default, upon production by the plaintiff of the note and filing 
it, assess the amount due upon it and then enter final judgment 
in favor of the plaintiff and against the defendant for the amount ; 
and the facts of the production and filing of the note and the 
assessment of the amount due should appear in the record to 
authorize the entry of final judgment, and to show the basis of 
the judgment. (Sections 6 and 7, chapter 1938, Laws 1873.) Jd. 


6. Where a suit had been commenced against an administratrix, and 
judgment by default entered, and an assessment of damages 
made in 1863, but no final judgment entered for ten years, and 
in the meantime the administratrix had sold the real estate, and 
afterwards, in 1873, the final judgment was entered in the origi- 
nal minutes of 1863, thus showing an apparent judgment lien as 
of 1863 ; Held, That the judgment so entered did not create a 
lien as against a bona fide purchaser, and an attempt to sell the 
land upon execution under such judgment might be enjoined by 
such purchaser. Wilson, et al., vs. Matheson, 630. 


~] 


A judgment by default and assessment of damages entered, but 
no final judgment, does not create a lien against the lands of the 
defendant. Jd. 

. A judgment is not ‘goods or chattels,’’ liable to levy and sale 

upon execution. Sucha sale carries no right to control the judg- 

ment so sold, and is void.- Jd. 


iy 2) 


9. A simple transcript of a judgment entry does not prove a judgment 
in acollateral proceeding. Enough should appear to show juris- 
diction. Donald, et al., vs. McKinnon, 746. 


10. This memorandum indorsed upon motion papers, upon a motion 
in arrest of judgment: ‘‘Motion granted,’’ and signed by the 
judge, is nota final judgment from which an appeal can be taken, 
but is at most an order that an entry be made in the record of 
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JUDGMENT—( Continued.) 
judgment, in due form, to the effect that judgment upon the ver- 
dict, etc., be stayed, that the plaintiff take nothing by his decla- 
ration, etc., and for costs, if costs-are adjudged. (Proper forms 
in such case given.) Sedgwick vs.. Dawkins, 811. 

11. The Constitution of 1868 gave the County Courts jurisdiction in 
actions where the amount in controversy did not exceed $300. 
Where a note sued on was for,$300 and interest, and not reduced 
to the sum of $300 or less by proper credits or payments, but. 
the whole amount due was claimed, and judgment entered there- 
for, such judgment is void for want of jurisdiction, and its exe- 
cution is properly enjoined. Wilson, et al., vs. Sparkman, 871. 

12. An order authorized by statute to be made at chambers for the re- 
establishment of documents destroyed, if made in open court in 
term time, may be vacated or modified by the court in the same 
term, the court having entire control of its records and judg- 
ments during the term. Hart’s Executor vs. Smith, 767. 

13. An irregularity in proceedings before the court, not involving 
jurisdiction, may be waived by subsequent proceedings of parties, 
who, knowing the irregularity, act (e. g. under an order order 
irregularly obtained) without making objection or excepting. Jd. 


JUDGES. See Courts. 


JUDICIAL SALES. See Courts and Judges, (Probate,) 1, 2; Hxrecutions, 
3; Judgment, 8; Landlord and Tenant, 1, 2; Mandamus, 10. 


JURISDICTION. See Constitutional Law, 1, 2, 3, 4,5; Judgment, 12, 
13; Mandamus, 1, 4; Representative in Congress ; Executive De- 
partment. 

I. Or Courts. 
(1.) Concurrent Jurisdiction. See Courts and Judges, ( Circuit,) 3. 
(2.) County and Prebate Courts. 
Common Law Jurisdiction. See Judgments, 11. 
Probate Jurisdiction. See Administrators and Executors, 1, 2, 
4, 20; Appeals, 4; Courts and Judges, (Probate, &c.,) 1, 2, 
3; (Circuit,) 3.; Evidence, 19. 
(3.) Cireuit Courts. See Courts. and Judges, (Circuit,) 2, 3; 
Change of Venue, 5, 6, 7; Judgment, 12, 13. 
(4.) Supreme Courts. See Courts and Judges, (Supreme,) 1, 2; 
Mandamus, 1, 4; Prohibition, 2. 
II. Equity JurispicTion. See Equity and Equity Jurisdiction. 
III. Specran AND LimiTED, See Appeals, 3; Administrators and. 
Executors, 1, 4, 20 ; Change of Venue, 4,5, 6, 7 ;. Hvidence, 18, 19 ;, 
Courts and Judges, (Probate,).1, 2.. 
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JURORS AND JURY. See Appeals, 3; Change of Venue, 6; Charge 


1. 


qv 


of Judge to Jury. 

Three of the jurors at a restaurant, where the bailiff had con- 
ducted them for the purpose of getting refreshments, passed 
into an adjoining cook-room, leaving the body of the jury in the 
eating room, but being within view of the bailiff; Held, not to 
be such a separation as would invalidate the verdict. Oolemaw 
vs. State, 206. 


. Chapter 3010, section 3, of the laws of this State, approved Feb- 


ruary 17, 1877, disqualifies the officers therein named from serv- 
ing on either a grand or petit jury. It is not a privilege which 
the officer may avail himself of or not athisconvenience. Ladd 
vs. State, 215. 


. An objection to the manner of drawing, summoning, or empanel- 


ling a grand jury, must be taken advantage of by plea in abate- 
ment tothe indictment, and cannot be made the ground of a mo- 
tion in arrest of judgment. Burroughs vs. State, 643. 


. If it appear upon a voir dire examination that a proposed “juror’s 


conceptions are not fixed and settled, nor warped by prejudice, 
but are only such as would naturally spring from public rumor or 
newspaper report, and his mind is open to the impressions it 
may receive on the trial, so as to be convinced according to the 
law and the testimony, he is not incompetent.’’ (O’Connor vs. 
The State, 9 Fla., 215.) Montague vs. State, 662. 


. Section 21, of chapter 1628, laws of 1868, dees not contemplate 


the issuing of a special venire in order that the officer may sum- 
mon by-standers to complete the panel of a jury exhausted by 
reason of challenges or otherwise. The requisite number may 
be summoned by the officer upon the order of the court then and 
there. It isnot necessary for the officer to make a formal return 
of those summoned, as the whole proceedings are held in open 
court, and are embodied in its minutes. Green vs. State, 669. 


. Objections to the manner of summoning, empanelling, and the 


qualifications of grand jurers must be taken by plea in abate- 
ment, or motion to quash, before pleading to the indictment, 
Potsdamer vs. State, 895. 


. The record reciting that the grand jurors were called, empanelied 


and sworn, without giving the words of the oath, it will be pre- 
sumed that the proper oath was administered. Id. 


. When the record shows that the members of the grand jury were 


duly sworn as such, .and the caption of the indictment states 
that the jurors were ‘‘duly chosen, empaneled and sworn dili- 
gently to inquire, and true presentment make, in and for the 
body of the county,”’ etc., ‘‘ do present,’’ etc., this is a sufficient 
statement.that the presentment is ‘‘upon their oath.’’ Jd. 
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JURORS AND JURY—( Continued.) 


9. The incompetency of petit jurors must affirmatively appear, other- 
wise a verdict will not be disturbed. The record showing that 
the jury was duly selected, empaneled and sworn, it is presumed 
they were ‘‘ good and lawful men,” until the contrary is shown. 
Id. 

10. When in a capital case the record shows that the jury was “called, 
empaneled and sworn,”’ it must be presumed that the requisite 
oath was administered unless the contrary be made to appear in 
the record. Jd. 


LANDS. See Administrators and Executors, 4, 5, 6, 9, 20; Courts and 
Judges, (Probate,) 1, 2; Ejectment; Evidence, 19: Landlord 
and Tenant ; Pleading, (Equity.) 6, 7; Statute of Limitations, 
4, 5, 6, 7, 8,9; Trespass ; Trusts and Trustees, 1; Vendor und 
Purchaser. 

1. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration 
of the term of the tenant he, the purchaser, can recover the 
possession of such tenant although the legal title be shown to be 
in a person other than the tenant. Donald, et al.. vs. Me Kin- 
non, 746. 


2. Inan action of trespass upon lands, it is not necessary for the 
plaintiff to prove his title or actual possession of the locus in que 
where the possession of the plaintiff is admitted by the plead- 
ings. Tison vs. Broward, 465. 


3. Where the defendant, in an action of trespass upon lands, pleads 
not guilty, and that the land was the property of the defendant 
in fee simple, such plea admits the possession of the plaintiff, 
and the defendant must show his title in order to defeat a re- 
covery. Id. 


LANDLORD AND TENANT. 


1. A landlord has no ground to maintain a bill in equity praying that 
personal property (crops), claimed by the tenant to be exempt 
from levy and sale, may be declared not to be so exempt, and 
that it be sold to satisfy rent and supplies furnished, there being 
no specific lien ,requiring the aid of a court of equity to enforce 
it, and no statute authorizing a proceeding in equity to determine 
the question of the exemption of personal property. The reme- 
dies at law are complete and adequate. Haynes vs. Mc Geehee, 159. 

2. If a defendant in execution is shown to be the landlord of the per- 
son in possession at the date of the sale under the execution, the 
purchaser at the sale acquires his right, and upon the expiration 
of the term of the tenant he, the purchasor, can recover the 

possession of such tenant although the legal title be shown to be 
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‘LANDLORD AND TENANT—(Continued.) 


in a person other than the tenant. Donald, et al., vs. McKin- 
non, 746. 


LARCENY. See Criminal Law, 9, 17. 
LEGACY AND LEGATEE. See Trusts and Trustees, 5, 7,8; Wills. 
LIEN. See Judgment, 6, 7; Mortgage, 7, 11; Vendor and Purchaser, 
1, 6. 
I. Or MECHANICS AND MATERIAL MEN. 


1. Under the statutes of 1868 and 1877, providing liens in behalf of 
mechanics, laborers, material-men and others for work and ma- 
terials employed in erecting buildings, where a contractor employs 
the labor and furnishes the materials used in the erection of a 
building under an agreement with the owner to complete the 
same for a stipulated price, the extent of the liens is the amount 
due from the owner at the time of giving the notice of lien re- 
quired by law. Trustees of the Wylly Academy vs. Sanford, 162. 

2. Where several liens are duly established under the acts of 1868 
and 1877 by laborers and material men for labor and materials 
furnished to a contractor in the erection of a building, and such 
aggregate liens amount to more than is due the contractor from 
the owner at the time of the service of notice to the owner that 
a lien is claimed under the statute, a court of equity, upon bill 
filed by the owner, may decree a discharge of the several liens 
upon payment into its registry of the amount actually due from 
the owner to the contractor at the time of such notice and the 
costs incurred in establishing the liens. Jd. 


MANDAMUS. See Constitutional Law, 1, 2, 3, 4,5, 9, 10; Elections 
and Election Returns, 5, 13; Schools, 3, 10. 


1. It is not a valid objection to the jurisdiction of State courts in 
mandamus proceedings, relating to the canvass of election re- 
turns, that the office affected is that of Representative in Con- 
gress. State, ex rel., vs. Board of County Canvassers, 9. 


2. A certificate showing in general terms a performance of the sev- 
eral specific acts commanded to be done by a peremptory man- 
damus is the proper response to such a writ. Id. 


8. Peremptory writ of mandamus refused under circumstances show- 
ing that it would be certainly fruitless to the relator if issued. 
State, ex rel., vs. Inspectors of Election, 26. 

4, It is not good ground of demurrer to an alternative writ of man- 
damus directing a canvass of votes for Representative in Con- 
gress, that the relator does not show that he is qualified to take 
the office ; the question of eligibility belonging exclusively to 
Congress to determine. State, ex rel., vs. Board of State Can- 
vassers, 29. 


61R 
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MANDAMUS—( Continued.) 

5. Itis not a good plea to an alternative writ of mandamus, directing 
acomplete canvass of all the regular, unimpeached county re- 
turns, that a certificate of election had been issued to one de- 
clared elected upon a canvass in which certain county returns had 
been rejected which should have been counted, as the relator is 
entitled to demand a legal canvass of votes cast and duly re- 
turned, and a declaration of the result. Jd. 

6. In such a case the interest is common to all of the corporators, the 
duty is a public duty, the relief sought is not the enforcement 
or protection of a private right, and the corporators of the mu- 
nicipal organization have a right to a mandamus in the name of 
the State. McConihe, et als., vs. State, ex rel., 238. 

7. It is no objection to awarding the writ that the time for the per- 
formance of the duty has passed, as it is only in case of default 
in performance at this time that a mandamus can issue. Md. 

8. A writ of mandamus, to compel a Board of County Commissioners 
to meet and fully perform a public duty required by law, may be 
issued on the relation of a private citizen when the board has 
neglected or refused so to meet and perform as required by law. 
State ex rel. vs. Commissioners Jefferson County, 707. 

9. But such writ cannot be demanded by one citizen in behalf of 
another, or a number of others, to compel a Board of County 
Commissioners to grant a certificate, or certificates, to which 
such others may be entitled under the registration law of 1877. 
Such individual right must be prosecuted by each person enti- 
tled to the individual relief. Jd. 

10. A writ of mandamus will not lie to compel a sheriff to levy on 
property the title to which is in the name of the wife of a defen- 
dant in execution, the plaintiff claiming that the property is in 
equity that of the defendant, and demanding of the sheriff that 
he levy upon it as the property of defendant. The plaintiff has 
other adequate remedies, both at law and in equity. State ex rel. 
vs. Craft, 722. 


MARRIAGE. See Divorce; Wills, 3, 4. 

1. ‘“‘A marriage valid at common law is valid notwithstanding the 
statutes of the State where it is contracted prescribe directions 
respecting its formation and solemnization, unless they contain 
express words of nullity.’’ Daniel and Sams vs. Sams, 487. 

2. While there was a moral obligation which natural law imposed in 
the relation of husband and wife among slaves, still its legal con- 
sequences were regulated by the municipal law, and the issue of 
that relation, under that law, did not possess inheritable blood. 
The issue of a customary slave marriage, while not bastards, 
were yet not legitimate in the sense that they could inherit 
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MARRIAGE—{ Continued.) 
property acquired by their ancestors after emancipation. This 
is the principle upon which the legislation of this State is based. 
Ta. 


8. A customary slave marriage of a free man of color and a slave 
woman, no other marriage or other legal impediment intervening, 
confirmed after emancipation of the woman by cohabitation as 
husband and wife, or by any other plainly established assent by 
both parties to the continued existence of the antecedent relation 
of husband and wife, renders the issue born in slavery legiti- 
mate. Id. 


4. The cohabitation as husband and wife contemplated by the act 
entitled an act legalizing the marriage of persons of color, ap- 
proved December 14, 1866, (Chapter 1552, Laws,) is not a co- 
habitation under a customary slave marriage before emancipa- 
tion. This act, ‘“‘an act in relation to escheats,’’ approved De- 
cember 12, 1866, (Chapter 1566, Laws,) and “an act to establish 
and enforce the marriage relation between persons of color,” 
approved January 11, 1866, (Chapter 1469, Laws,) construed so 
far as applicable to this case. Jd. 


MASTER IN CHANCERY. See Accounis. 
' MARRIAGE AND DIVORCE. See Divorce. 
MISNOMER. See ‘‘Name.’’ 


MORTGAGE. See Bills of Exchange and Promissory Notes, 2; Plead- 

ing, (Hquity,) 8; Practice, (Hquity,) 5; Statute of Limitations, 9. 

1. One Robinson held the legal title to land as security for the pay- 

ment of money borrowed by Matthews. Matthews borrowed of 

one Church money to pay Robinson, and Church took a note from 

Matthews and a deed from Robinson of the land as security for 

the money loaned to Matthews, and at the same time Church 

gave Matthews an agreement to convey to him, on payment of 

the money by a day certain, the agreement reciting that Church 

held the title as security for the payment of the money mentioned 

in the note. Afterwards Church assigned the note and conveyed 

the land to appellants by deed, reciting at length the agreement 

to convey to Matthews on such payment, and that appellants 

should perform the agreement ; Held, That appellants held the 

land asa security for payment of the money, and that their claim 

upon the land was that of mortgagees holding the title in trust 

for Matthews until payment by him or until foreclosure. Lind- 
say, et ale., vs. Matthews, 575. 





2. Upon payment or tender of the money due by the terms of the 
note and agreement after due, the court will entertain a bill by 
mortgagor to redeem the lands and compel a conveyance to him 
according to the terms of the agreement. Jd. 
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MORTGAGE—( Continued.) 
3. The fact that Matthews never had the title to the land does not 


10. 


11. 





affect his rights as the owner of an equitable interest ; a convey- 
ance, at Matthews’ request, by the trustee holding the legal title 
for him, gives him the same standing in equity as though the 
conveyance or mortgage was made byhim. Jd. 


. In such case the court will enjoin a suit at law commenced by the 


holders of such legal title against the equitable owner to recover 
possession before foreclosure. Id. 


. A tender of money due will not operate to stop the accruing of 


interest unless such tender is absolute and unconditional ; if the 
tender is accompanied by a demand of deed or release as a con- 
dition of the tender, interest will continue to accrue. Jd. 


. Rents and profits, to which a cestui que trust is entitled, out of 


property held by a trustee, are proper subjects of sale, assign- 
ment or pledge to secure debts. Wilson vs. Russ and Merritt, 691. 


. A paper in the form of a mortgage which in terms conveys rea! 


estate to secure a debt, the mortgagor having no legal title but 
only a right to the rents and profits for life, creates no lien upon 
the realty, but is good as an assignment or pledge of the rents 
and profits. Jd. 


. A trustee holding the legal title of land is a necessary party in a 


proceeding affecting the property or any interest therein ; but 
when there is no trustee in being, at the commencement of suit, 
and a decree does not affect the title or the interest of a remain- 
derman, the decree reaching only the net income of the property, 
a trustee may be appointed by the final decree with proper direc- 
tions as to the management of the property and the payment of 
the income. Jd. 


. If a trustee so appointed refuse the trust, a receiver may be ap- 


pointed to protect the interests of all parties interested in the 
estate. Jd. 

A decree of ‘‘ foreclosure’ and sale with directions to put a pur- 
chaser in possession of land, in a proceeding by an assignee o1 
pledgee to subject the net income of the land to the payment of 
adebt for which such income is pledged, (the legal title and right 
of possession being, by the terms of the deed creating the trust, 
vested in a trustee,) is not a proper decree. A decree in such 
case should direct the trustee or receiver to secure the due pro- 
tection and management of the property and the application of 
the net income to the payment of the debt for which the income 
is pledged. Id. 

A mortgage, in this State, is a specific lien upon property, and is 

not, of itself, a conveyance of the legal title. The title is di- 
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vested only by forfeiture of the conditions and a sale under the 
decree of the court. McMahon vs. Russell, 698. 


12. The statute gives dower to the widow, “‘ one-third part of the 
lands of which her husband died seized and possessed, or had be- 
fore conveyed, whereof the widow had not relinquished her right of 
dower.”’ R.and wife executed a mortgage to secure purchase 
money, and afterwards R., without his wife joining, executed 
another mortgage to secure a loan ; Held, That the wife, by the 
first mortgage relinquished her dower only as to this mortgagee 
and his assigns, and the money thereby secured, and was enti- 
tled to dower as against the second mortgage ; and a foreclosure of 
the second mortgage and sale thereunder did not divest her of 
her dower rights. Jd. 

13. Where a husband had mortgaged land, his wife not joining or re- 
linquishing her right of dower, and this mortgage was forclosed, 
and the land sold and conveyed under the decree of the court, 
and the husband afterwards dies, such mortgage and sale are a 
**conveyance ’’ by the husband within the contemplation of the 
statute giving dower in lands ‘‘befors conveyed, whereof the 
wife had not relinquished her right of dower.”” Jd. 

14. Where the husband and wife had executed a mortgage in which 
she had relinquished her right of dower, upon the death of the 
husband the widow cannot maintain a suit against the mortgagee 
or his assigns who may be in possession in pursuance of a sale 
under a second mortgage given by the husband alone, unless 
she redeems by paying the amount due upon the mortgage in 
which she had relinquished her dower. Jd. 

15. The purchaser under a second mortgage executed by the husband 
only, may pay off and take an assignment of a prior mortgage in 
which the wife had relinquished her dower, and hold the prior 
mortgage as a protection against a claim of dower until such 
prior mortgage shall be paid or the property redeemed there- 
from. Jd. 


MULTIFARIOUSNESS. Pleading, (Equity,) 1, 2, 3, 10. 
MUNICIPAL BONDS. See City of Jacksonville, 3. 

MUNICIPAL POWERS AND PURPOSES. See City of Jacksonville. 
MURDER. See Criminal Law, 27, 28; Statute of Limitations, 2. 
NAME. See Criminal Law, 18. 


An initial letter interposed between the christian and surname, is 
no part of the same. The law knows only of one christian 
name. Burroughs vs. State, 643. 


NEGOTIABLE INSTRUMENTS. See Bills of Exchange and Pro- 
missory Notes ; City of Jacksonville, 3. 
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NEW TRIALS. 

1. A new trial will be granted where mere hearsay and immaterial 
evidence was permitted to go to the jury under objection, when 
the court can see that such evidence tended seriously to preju- 
dice the case of the defendant. Gallaher vs. State, 370. 

2. If the verdict of a jury in acriminal case is clearly against the 
law and the evidence, the court should grant a new trial, but if 
the indictment is fatally defective, judgment should be arrested 
after verdict. Snowden vs. State, 386. 

3. When the verdict of a jury is contrary to and against the law and 
instructions of the court, as applied to the clearly established 
facts in a case, it should be set aside. Dennis vs. State, 389. 

4. Incriminal cases, especially in felony, where the penalty is severe, 
the court will weigh the evidence, and where, in its opinion, it 
predonderates so strongly against the verdict that it cannot con- 
clude such verdict was founded upon the evidence on the part of 
the State, no testimony having been introduced on the part of 
the defendant, a new trial will be granted. Green vs. State, 669. 

5. When the verdict of the jury accords with the law and the facts 
of the case, a judgment will not be reversed on account of an er- 
roneous charge to the jury, or a refusal to give instructions } 

which may be appropriate, especially when a correct charge 
should produce the same result upon the facts. May’s Hxecutors 
and Executriz vs. Seymour, 725. 

6. A new trial will not be granted on the alleged ground that the ver- 
dict is contrary to law and the evidence, there being evidence to 
support the verdict, however conflicting the testimony of wit- 
nesses of the respective parties, unless it seems that great injus~ 
tice will result, or that the jury acted under improper influences. 

Sherman vs. State, 888. 

7. An application toset aside a verdict and grant a new trial on the 
ground of newly-discovered testimeny must be accompanied 
with some evidence that such testimony actually exists. Jd. 

8. This court cannot determine that the court below erred in deny- 
ing a new trial upon certain specific grounds, unless the grounds 
are stated in the motion as made. Potsdamervs. State, 895. 

NON-CLAIM. See Statute of Non-Claim. 

NOTICE. See Administrators and Executors, 5; Vendor and Pur- 

chaser, 6, 7. 

OATHS. See Administrators and Executors, 3; Pleading, (Law,) 2. 

OFFICER. See Constitutional Law, 1, 2, 3, 4, 5, 9, 10; Mandamus ; 
/ As to different Officers, sce their respective heads. 

PAROL TESTIMONY. See Hvidence, 13, 14, 15; Wills, 2. 

PARTIES. See Administrators and Hxecutors, 6, 7, 8; Ejectment, 1; 
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PARTIES—( Continued.) 

Guardian and Ward, 1; Homestead and Exemptions, 9 ; Infant ; 
Mortgage, 8; Pleading, 9. 

PARTNERS AND PARTNERSHIP. See Administrators and Execu- 
tors, 15,17; Attorneys at Law, 1, 3,4; Judgment, 1, 2; Plead- 
ing, (Law,) 20; Practice, (Circuit Court, Law,) 1; Principal and 
Interest. 

1. A bill by distributees against administrators for mismanagement 
against one, and a general accounting against both, embracing in 
the demand a debt alleged to be due the estate by one of the 
administrators, arising from partnership relations existing be- 
tween him and the intestate, is not multifarious. Sanderson’s 
Administrators vs. Sanderson, 820. 

2. That a person purporting to represent an infant distributee as 
general guardian ina bill against an administrator for account 
and distribution, is not such guardian, is not a proper subject 
matter for a cross-bill; nor is a claim by an administrator 
against the estate as surviving partner of the deceased intestate 
a proper subject matter of the cross-bill when, in the original 
bill, the plaintiff prays a settlement of such account. The ad- 
ministrator in such case is an actor in the master’s office. Jd. 

3. One of two partners, as attorneys at law, has no right, in the ab- 
sence of a special contract or custom, to share in sums realized 
by the other as commissions for sales of stock in a railroad com- 
pany ; nor can he share in sums realized for services other than 
those which belong to their professional relations. Where he al- 
leges that a sum was realized by his co-partner for professional 
services, the burden of proof is upon him to establish it. Jd. 


PAYMENT. See Administrators and Haecutors, 16; Guardian and 
Ward, 2; Statute of Limitations, 13. 

PERJURY. See Criminal Lau, 16. 

PETITION OF APPEAL. See ‘ Appeails,’’ 8, 21. 

PLEA. See Criminal Law, 12, 23 ; Pleading, (Law,) 2, 3, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15, 18, 20, 22; Practice, (Circuit Court, Lavw,) 
7, 9. 

PLEA IN ABATEMENT. See Criminal Law, 12, 18, 23, 24; Jurors 
and Jury, 3, 6. 

POWERS. See Appeals, 4; Hvidence and Witnesses, 18. 


PLEADING— 
I. Common Law. See Demurrer to Evidence ; Ejectment, 2; Man- 
damus, 4, 5; Tenants in Common; Ships and Shipping, 6; 
Statute of Limitations, 3, 4; Vendor and Purchaser, 2. 
1. Itis error to submit an issue upon one plea to the jury while other 
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2. 


uo 


6. 


10. 
11. 


pleas remain undisposed of, when it appears that they were not. 
abandoned. Benbow vs. Marquis & Co., 441. 

When a plea has been filed in due time but it is discovered that. 
the officer before whom it was sworn to had omitted to sign the: 
jurat, and the party makes affidavit that the plea was actually 
sworn to before it was filed and again swears to it before the 
court, it is not error for the court to refuse to strike off the plea 
as not sworn to. Green vs. King, 452. 


. It is not error for the court to allow a plaintiff only thirty minutes 


to add a similiter toa plea of not guilty in an action for atort. Jd. 


. Upon filing an amendment to adeclaration with which declaration 


a bill of particulars was originally filed, it is in the discretion of 
the plaintiff to file new or additional particulars of his claim. 
His failure to do so is no ground for dismissal of the suit. De- 
fendant’s remedy in such case is found in the rule by which the 
parties are not allowed to give any evidence out of them. Robd- 
inson vs. Dibble’s Administrator, 457. 


. In an action of trespass upon lands it is not necessary for the plain- 


tiff to prove his title or actual possession of the locus in quo: 
where the possession of the plaintiff is admitted by the plead- 
ings. Tison vs. Broward, 465. 

Where the defendant, in an action of trespass upon lands, pleads 
not guilty, and that the land was the property of the defendant 
in fee simple, such plea admits the possession of the plaintiff, 
and the defendant must show his title in order to defeat a re- 
covery. Id. 


. Prolixity or superfluous statement of facts leading to a single con- 


clusion of law does not necessarily render a plea demurrable for 
duplicity. Sanderson’s Administrators vs. Thomas and Living- 
ston, 468. 


. Under the plea of not guilty in ejectment, evidence to prove ad- 


verse possession is admissible and a special plea of the statute 
of limitations should not be allowed. Special demurrers being 
abolished in this State, such a plea when filed with the general 
issue should be struck out on motion or sua sponte by the court, 
as tending to embarrass the trial. Wade, et al., vs. Doyle, 522. 


. Although a demurrer toa replication opens the pleadings and 


reaches back to the first error committed, yet it cannot be visited 
upon separate and distinct pleas on which issue has been taken. 
Ta, 


A bad replication is a good answer to a bad plea. Jd. 


Upon demurrer to replications to several pleas, if one of the pleas 
which reaches the merits of #he suit is pronounced good, there 
should be final judgment for the defendant. The entry of a de- 











INDEX. 963 


PLEADING— Continued.) 
fault for want of a replication to the plea, after sustaining a 
demurrer to the replication, is not correct practice. Id. 


12. After demurrer to pleas the court may in its discretion permit the 
pleas to be withdrawn. The order authorizing the withdrawal 
is entered on the minutes, but the pleas should not be removed 
from the files. Jd. 

13. The plea of ‘‘ not guilty ’’ is not applicable toan “ action for dam- 
ages’’ for breach of covenants, and the defendant should be 
permitted to withdraw it at all times if he so desires. Sanford 
vs. Cloud, 582. 

14. Toa plea setting up a want of title in the vendor at the time he 
entered into a contract of sale, it is a good replication that all 
the matters and things therein set up as a defence were before 
that time determined in favor of the plaintiff by a decree in a 
suit between the same parties, and the decree finds specifically 
that there was no bad faith, and there was a full and indisputable 
title in the vendor. Id. 

15. That damages were not awarded, and that a decree cannot be en- 
forced, is not a reply to a plea of res judicata, Id. 

16. Amending a pleading after it has been pronounced bad on de- 
demurrer is a waiver of the demurrer. Jd. 

17. The general rule is, that notwithstanding the particular pleading 
demurred to may be defective, the court will examine all the 
pleadings in the cause and render judgment against the party 
chargeable with the earliest substantial fault in pleading. Jd. 

18. Where pleas plainly and clearly inconsistent with each other are 
filed, the court should require the party to elect his defence, and 
upon his election should strike out the inconsistent plea. The 
Constitution requires all pleas to be sworn to. The court may 
poperly exercise its general power of control over the pleadings 
under the law, to prevent inconsistent pleas. To the extent that 
this view is in conflict with the provisions of the act of November 
23, 1828, regulating judicial proceedings, such act is repealed. Id- 

19. If a party desires to have the ruling by the court upon the de- 
murrer reversed he must not plead over, but take his appeal 
from the final judgment perfected upon the demurrer. Mayo 
and Stokes vs. Keyser’s Executrix, 744. 

20. In an action against two persons alleged to be partners, it is the 
right of each defendant to plead separately in his own behalf any 
defence available to him alone or both. Friend vs. Duryee, 111. 

21. A suit against the maker and endorser of a promissory note can- 
not be maintained, there being no joint liability, their contracts 
being several and their liability depending on different contin- 
gencies. Webster vs. Barnett, 272. 


‘ 








PLEADING—( Continued.) 
22. It is not necessary that the vendor should have a complete, unin- 


cumbered title at the time he contracts. It will be sufficient if 
he will make a good ‘title at the time he agreed to convey. The 
general allegation in a plea that vendor has not a good title is not 
sufficient. Vendee must state facts showing exactly where the 
deficiency is. It is the province of the court to determine what 
constitutes a good title, and to present the question, the facts 
urged in denial of its existence must be stated by the pleader. 
Sanford vs. Cloud, 582. 


IL Equity. See Ships and Shipping, 6. 
1. A bill filed by the owner of the property against which several 


liens are established, in which the several lien creditors are 
made defendants, for the purpose of obtaining a discharge of the 
liens by payment into court of the amount due the contractor on 
his contract for buildings is not multifarious. Trustees Wylly 
Academy vs. Sanford, 162. 


2. When at the hearing it appears that there is a joinder of equita- 


ble and legal causes of action against different defendants, also 
different claims against the same defendant by different plain- 
tiffs, as well as different and distinct demands by different plain- 
tiffs against different defendants united in the same bill, and 
there is no common interest centering in the point in issue inthe 
cause, the court should swa sponte dismiss the bill at the cost of 
the plaintiffs. Bauknight, et al., vs. A. M. Sloan & Co., et als., 
284. 


3. Where the object of a suit is single and there is one general point 


in issue rendering the interest common to defendants, such as a 
suit to subject the property of an alleged fraudulent grantor, 
held in different parcels by different grantees, to the claims of 
his creditors, the objection of multifariousness will not prevail. 
Id. 


4, Affirmative relief cannot be decreed in favor of a defendent, (ex- 


cept in matters of account,) upon the facts stated in the answer. 
And when it appears that the bill cannot prevail against a de- 
fendant on account of his superior right, it is the duty of the 
court to dismiss the bill as to him, unless he shall file a cross-bill 
setting forth his rights with a proper prayer for relief as against 
all other parties. Wooten vs. Bellinger, 289. 


5. The defendant having consented to the filing of a supplemental 


6. Upon a bill by a vendee in possession under an agreement to pur- 





bill and demurred thereto, cannot afterwards object on the 
ground of irregularity, such consent and pleading being a waiver 
of any irregularity in practice or pleading which might have 
been available. Hyer’s Hxecutors vs. Caro’s Executrix, 332. 
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10. 


11. 


12. 


13. 


chase seeking to set aside such contract of sale as a cloud upon 
his title otherwise acquired, the defendant vendor cannot have a 
decree for specific performance of the contract without cross- 
bill. Sanford vs. Cloud, 557. 


. Upon a bil! seeking cancellation of an agreement of sale upon the 


ground of fraud, where the whole structure of the case is based 
upon a repudiation of the contract, and the prayer of the bill is 
of this character, it not being proper to make any decree look- 
ing to the enforcement of the rights existing under the contract, 
this court should not declare such rights, but should direct the 
bill to be dismissed. Jd. 


. Upon bill by a mortgagor to redeem, there being no prayer for a 


sale of the lands, and no cross-bill, it isirregular decree a sale. 
Lindsay, et als., vs. Matthews, 575. 


. A bill by a widow seeking account and distribution of her hus- 


band’s estate, alleging that she is the widow and heir of her de- 
ceased husband, it being apparent on the face of the bill that 
there was issue of the marriage in being, is defective. She has, 
under the statute, a right to elect a child’s part, but her claim is 
as widow making such election, and not as heir at law, and such 
must be her allegation. Sanderson’s Administrators vs. Sander- 
son, 820. 


A bill by distributees against administrators for mismanagement 
against one, and a general accounting against both, embracing in 
the demand a debt alleged to be due the estate by one of the ad- 
ministrators, arising from partnership relations existing between 
him and the intestate, is not multifarious. Jd. 


That a person purporting to represent an infant distributee as 
general guardian tin a bill against an administrator for account 
and distribution, is not such guardian, is not a proper subject 
matter for a cross-bill ; nor is a claim by an administrator against 
the estate as surviving partner of the deceased intestate a proper 
subject matter of a cros-bill when, in the original bill, the plain- 
tiff prays a settlement of such account. The administrator in 
such case is an actor in the master’s office. Jd. 


Amending a pleading after demurrer overruled is a waiver of the 
demurrer. Browne vs. Browne, 607. 


Chapter 2004, Laws, which requires that the original mortgage or 
a certified copy of the same shall form a part of the bill of com- 
plaint, contemplates a copy certified by the officer authorized by 
law to make a certificate of the character named. Td. 


III. Crimrnau. See Criminal Lan, 3, 10, 11, 13, 14, 15, 16, 19, 20, 21, 26 ; 
Statute of Limitations, 1. 
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PRACTICE— 


I. In SupREME Court. See Appellate Practice. 


The papers on file not being certified by the Clerk of the Circuit 


Court to be a copy of the record, the party placing them on file 
has leave to withdraw them. Orange County High School vs. 
Sanford, 120. 


II. In Crrcurt Courts. See Change of Venue ; Judgment ; Records 


wo 





and Records of Court. 
(1.) Law. See Bills of Particulars ; Pleading, (Law, ) 2, 3, 4, 11, 12, 18, 
17, 19; Judgment, 3, 4,5, 10, 12, 13; Verdict. 


. In anaction against two persons alleged to be partners, it is the right 


of each defendant to plead separately in his own behalf any de- 
fence available to him alone or to both. Friend vs. Duryee, 111. 


. A suit against the maker and indorser of a promissory note can- 


not be maintained, there being no joint liability, their contracts 
being several and their liability depending upon different contin- 
gencies. Webster vs. Barnett, 272. 


. In case a judgment is entered in a joint suit against a maker and 


indorser without their consent, and this appears of record, it is. 
error for which judgment will be reversed. Jd. 


. It isnot necessary to except to a judgment on demurrer for the 


purpose of reviewing the same onerror. Hinote vs. Simpson & 
Co., 444. 


. Where upon an application for a continuance for the term, upon 


affidavit of the absence of a witness, the opposing party admits 
in writing all the facts expected to be proved by such witness, it 
is not error to refuse a continuance on account of such absence. 
Green vs. King, 452. 


. Where an affidavit for continuance does not show the materiality 


of the testimony of an absent witness, or that any effort has 
been made to obtain the attendance or the testimony, it is en- 
tirely insufficient, and the continuance is properly refused. The 
rule as to the sufficiency of an affidavit for a continuance for the 
term, is found in 9 Fla. Rep., 490, and in subsequent cases in 
12th and 13th Fla. Jd. 


. That a case is pending in a court of concurrent jurisdiction involv- 


ing the same matters and seeking the same relief is not ground 
for continuance of a cause on motion of defendant where there 
are motions pending to strike out pleas which may and should 
be determined by the court, and where several continuances had 
before that time been granted at the instance of the party seek- 
ing such continuance. An affidavit for a continuance upon the 
ground of absence of a material witness must state explicitly 
and clearly the facts expected to be proved by the witness. San- 
ford vs. Cloud, 532. 
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8. In common law actions the evidence taken upon the trial is no 


ci) 


ao 


part of the record unless made so by bill of exceptions. In 
chancery causes all of the evidence taken is a part of the record 
without the formality of a billof exceptions. Hence, in common 
law cases, in the absence of a bill of exceptions, action of the 
Circuit Court, taken with reference to facts which should appear 
by bill of exceptions, is presumed to have been justified by the 
evidence. In chancery causes, the presumption being that the 
record, as certified, contains all of the evidence, the action of the 
Circuit Court, based upon the evidence in the record, is to be ex- 
amined with reference to the record, and the record is to be taken 
as containing all the evidence material in the cause. In equity 
causes any omission must be supplied by certiorari, which may 
issue at the instance of the appellee under the rules, or by the 
court in cases where it is satisfied that what is omitted is mate- 
rial in the consideration of the case. Hyer’s Exvecutors vs. Curo’s 
Erecutrizx, 332. 

. It is error to submit an issue upon one plea to the jury while other 
pleas remain undisposed of, when it appears that they were not 
abandoned. Benbow vs. Marquis & Co., 441. 

(2.) Equity. 

. Under the statute of this State, as well as under the general rules 
of chancery practice, a suit in chancery by an infant is brought 
in her own name through her next friend, A suit by one ‘‘as 
guardian ’’ of the infant does not bind the infant, she being no 
party. Sanderson’s Administrators vs. Sanderson, 820. 


. Upon remanding a cause to the Circuit Court, after the judgment 
of this court reversing its decree, it is not essential that the Cir- 
cuit Court should enter a formal order setting its previous de- 
cree aside. Merritt vs. Jenkins, et ux., 593. 


. A decree being reversed and a cause having been remanded, with 
directions to take an account between trustee and cestui gue trust, 
the court, in making the order of reference, should do more than 
simply use the gerieral language of the mandate of this court in 
its order. The chancellor should at least give directions that all 
just allowances and charges should be allowed the parties, and 
should declare the trust. Id. 


. Amending a pleading after demurrer overruled thereto, isa waiver 


of the demurrer. Browne vs. Browne et als., 607. 


. Chapter 2004, Laws, which requires that the original mortgage or 


a certified copy of the same shall form a part of the bill of com- 
plaint, contemplates a copy certified by the officer authorized 
by law to make a certificate of the character named. Jd. 


. Error in an interlocutory decree, in that it is too broad, granting 
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relief outside of the case made by the facts alleged in the orig- 
inal bill, is cured by the defendant consenting to the filing of a 
supplemental bill alleging the additional facts and making a cor- 
responding prayer. Hyer’s Hzecutors vs. Caro’s Hxecutriz, 332. 
(3.) Code. See Appeals, 12, 15, 16 ; Judgment, 10. 
(4.) Criminal. See Criminal Law, 2, 8, 12, 18, 19, 21, 22, 23, 24, 
27, 28, 29. 
III. In County or ProBaTE Court. 
See Administrators and Hzxecutors, 1, 2, 3, 4, 10, 20; Courts: 
and Judges, (Probate,) 2. 


PRESUMPTIONS. See Administrators and Hxecutors, 16,20; Appeals, 
18; Courts and Judges, (Probate,) 2; Evidence, 19; Statute of 
Limitations, 13. 

PRINCIPALS—FIRST AND SECOND DEGREES. See Criminal 
Law, 19. 

PRINCIPAL AND AGENTS. See Ships and Shipping, 2. 


PRINCIPAL AND INTEREST. See Administrators and Ezxecutors, 
11, 12, 15; Mortgage, 5; Trust and Trustees, 6, 7, 8. 

Upon an accounting in the master’s office between the distributee 
and the surviving partner of the intestate, on account of the 
partnership transactions, the surviving partner, who is adminis- 
trator, is chargeable with only simple interest upon sums found 
due by him ; also in like manner if the balance is found against 
the estate, it is charged with simple interest only. Sanderson’s 
Adminstrators vs. Sanderson, 820. 


PRINCIPAL AND SURETY. See Guardian and Ward, 1, 2. 


1. Mere indulgence at the will of the creditor extended to the debtor, 
in no way discharges the obligation of a surety. There must be 
at least a valid common law agreement. Pfeiffer vs. Sullivan and 
Knapp, 144. 


2. In an action upon a bond of a Revenue Collector to recover of a 
surety in the bond, money received as taxes upon the assessment 
roll in his hands, to which roll the assessor has neglected to an- 
nex a warrant directing the Collector to enforce the collection of 
taxes, the sureties are liable for the default of the Collector to: 
pay over, according to law, the money so collected. State vs. 
Rushing, 226. 


3. The want of a warrant only excuses the Collector from proceeding 
to enforce the collection by levy and sale of property, but taxes 
voluntarily paid to him must be accounted for as required by 
law, and his default in such ease is included in the condition of 
the bond. Jd. 
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PRINCIPAL AND SURETY—(Continued.) 

4, Where a defalcation of a Collector of Taxes occurred under a pre- 
vious term of office, though known to the officers of the State and 
not known toa surety of the Collector on his bond given ona 
subsequent appointment, the omission of the State officers to 
notify the surety that such previous default had occurred is not 
a fraud or a fraudulent concealment of the fact by the State or 
its officers, and constitutes no defence to the surety in an action 
upon his bond for a subsequent default. Jd. 

PRIORITIES. See Administrators and Executors, 5; Vendor and Pur- 
chaser, 6, 7. 

PROBATE COURTS AND JUDGES. See ‘Courts and Judges.’’ 

PROHIBITION—WRIT OF. 

1. A prohibition will not be granted to a Mayor’s Court when it ap- 
pears that the matter complained of has passed from the juris- 
diction of that couxt by appeal to the Circuit Court. Sherlock 
vs. Mayor, é&c., 93. 

2. A prohibition will only be granted by the Supreme Court to con- 
trol the action of tribunals or persons exercising judicial power 
who attempt to usurp a jurisdiction belonging to some other 
forum. Id. 


PROMISSORY NOTES. See Bills of Exchange and Promissory Notes. 


PROSTITUTION AND LEWDNESS—HOUSES KEPT FOR PUR- 
POSES OF. See Criminal Law, 3, 4, 5. 


PUBLIC SCHOOLS. See ‘ Schools.”’ 
RAPE—ASSAULT WITH INTENT TO COMMIT. See Criminal 
Law, 19. 

RECEIVER. See Mortgage, 9, 10. 

RECORD OF CONVEYANCES. See Administrators and Executors, 
5; Vendor and Purchaser, 7. 

RECORDS AND RECORDS OF COURT. See Appeals, 1, 2, 6, 15, 24; 
Change of Venue, 4,5, 6; Hvidence, 11, 12, 13, 14, 15; Judg- 
ment, 12; New Trial, 8; Re-establishment of Records. 

REDEMPTION. See Mortgage, 1, 4, 5, 14, 15. 

RE-ESTABLISHMENT OF RECORDS. See Administrators and He- 
ecutors, 7; Judgment, 12. 

REFERENCE OF CAUSE TO JUDGE OF ANOTHER CIRCUIT. 
See Change of Venue, 4. 


REFORMATION OF WRITTEN INSTRUMENTS. 


If it is shown that an instrument of writing expresses something 
different from the real intent of the parties, equity will reform it 
so as to make it conform to such precise intent. The proof 
must be clear. McRay, et als., vs. McMinn, 876. 
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RENT AND RENTS AND PROFITS. See Administrators and Hr- 
ecutors, 6; Landlord and Tenant, 1; Mortgage, 6, 7, 8, 9, 10; 
Vendor and Purchaser, 1. 

REPEALS. 

Or City Orpinances. See City of Jacksonville, 2. 

Or Statutes. See Pleading, (Law,) 18; Schools, 1. 
REPLICATION. See Pleading, (Law,) 10, 11, 14, 15. 
REPRESENTATIVE IN CONGRESS. See Mandamus, 4. 

It is not a valid objection to the jurisdiction of State courts in man- 
damus proceedings, relating to the canvass of election returns, 
that the office affected is that of Representative in Congress. 
State, ex rel., vs. Board of County Canvassers, 9. 

SALES. See Judicial Sales. 
SCHOOLS. 

1. Construing section 1, of chapter 2030, laws of 1874, relating to 
the mode of determining the amount of money necessary to be 
raised by tax for county school purposes, in connection with sec- 
tion 1, chapter 3100, laws of 1879, it is held that the latter does 
not repeal the former, and that it is the duty of the County 
Commissioners to order the levy of the sum ascertained by the 
Board of Public Instruction, and duly certified by them in the 
manner provided by law to be necessary, not to exceed two and 
a half mills on the dollar of the assessed valuation. Jones vs. | 
State, ex rel., 411. | 

2. The County Commissioners have no discretion to direct the collec- 
tion by tax for school purposes of a less sum than that ascertained 
by the County Board of Public Instruction to be necessary for 
the support of the schools, if that sum is within the limit pre- 
scribed by law. The Board of Public Instruction are invested 
with the power to ‘‘ascertain and determine’’ the amount re- 
quired. The act of 1879 authorizes the County Commissioners 
to ‘‘ascertain and determine’’ the amount necessary for general 
county purposes, and to ‘‘levy’’ the amount lawfully required 
for county school purposes as determined and certified by the 
officers authorized to ascertain it under the act of 1874. Jd. 

3. The Assessor cannot be required by mandamus to levy or compute 
the county school tax for the years 1879 and 1880, unless the 
same has been levied by the order of the County Commissioners. 

Ta. 
| 
| 


4, The ‘itemized estimate’’ of moneys required to be raised by 
county tax for school purposes, furnished by the Board of Public 
Instruction to the Board of County Commissioners, should con- 
tain not merely a statement of the whole amount of money nec- 
essary to be expended for the support of schools for the schoo! 
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ao 


year, but should also give the estimated income from the State 
school tax, State school fund and other probable sources, so that 
the County Commissioners may be informed of the amount re- 
quired to be raised by county taxation. State, ex rel., vs. Com- 
missioners Gadsden County, 418. 


. The Board of Instruction having failed to give an estimate of 


sources of revenue, it is competent for the County Commissioners 
to ascertain the necessary data in order to learn the proper 
amount required to be raised by tax. Jd. 


. If the ‘‘itemized estimate ’’ contains sums other than for the ex- 


penses of maintaining the schools, such items should ‘be struck 
out by the County Commissioners. Jd. 


. Sums of money for ‘‘ salary of County Superintendent of Schools,”’ 


and for compensation of the County Treasurer as ‘‘ Treasurer of 
the Board of Public Instruction,’’ are not proper items of the 
expenses of maintaining common schools to be included in the 
itemized estimate of school expenditures. Jd. 


. The school board of the county has no authority to pay the com- 


pensation of the County Superintendent or the County Treasurer ; 
they are county officers, to be paid as other county officers, and 
not to be paid out of the school funds or school taxes. Jd. 


Warrants outstanding, issued by the Board of Public Instruction 


during previous years, are receivable by law for school taxes 
levied by the County Commissioners ; hence, in levying a sum 
necessary to be raised by tax sufficient should be levied to liqui- 
date such indebtedness so that the required amount shall be re- 
alized for maintaining the schools for the ensuing year. Id. 


10. A return by the County Commissioners to an alternative writ of 


mandamus requiring them to levy a sufficient amount of county © 


school tax, that they have levied a tax which they believe to be 
sufficient, is not a good return unless they make it appear that 
they have levied the amount shown by the itemized estimate of 
the Board of Public Instruction, with proper deductions and cor- 
rections, to be actually necessary for the support of schools for 
the year. Id. 


SHERIFF. See Hvzecution, 2; Homestead and Exemption, 4, 5, 6, 7; 


Mandamus, 10. 


SHIPS AND SHIPPING. 


1. A part.owner of a ship cannot recover of another part owner in 

possession for negligence in the management of the common 

property which does not amount to a wrongful destruction of it, 

and the latter is not liable in a suit in equity to account to the 

former for earnings which might have been made by greater dil- 

wear (e. g.,) by making a greater number of possible voyages, 
4R 
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INDEX. 


no express contract being violated. Hyer’s Executors vs. Caro’s 
Executrix, 332. 


. A part owner of a ship being in possession and control, and acting 


as master by virtue of: his control as majority owner, is not such 
general or special agent of the minority owner as to create 
the specific liability which commonly attaches to the character 
of an agent in respect to the diligence due to an employer as be- 
tween principal andagent. Jd. 


. At common law, one tenant in common of a chattel had no method 


of dispossessing his co-tenant. All being equally entitled to pos- 
session, one in actual possession had a right to maintain it 
against the other, and was not liable, in the absence of an agree- 
ment, express or implied, imposing such liability for a want of 
industry and diligence in its use, nor could the tenant out of 
possession compel the tenant in possession to use or employ the 
chattel. Id. 


. The rule stated in the previous note did not, in some respects, ap- 


ply to ships. The employment of a ship being a matter of pub- 
lic concern, a tenant in commen in possession was not permitted 
to let the ship remain idle against the wish of hisco-tenant. As 
a means toenforce such employment, however, a part owner in 
possession was not held responsible in a court of common law or 
chancery to another part owner for a want of industry in the use 
of the ship. The means by which employment was secured 
were other than this, and the jurisdiction to enforce the right 
was to be found in a court of admirality. Jd. 


5. There are three kinds of possession of a chattel by a tenant in 


common : One in reference to title. Here the possession of one 
is possession of all, and such presumption is destroyed only by 
actual ouster or clear proof of adverse possession. Two, in ref- 
erence to employment or use. First, a possession resulting from 
agreement between the parties, express or implied from circum- 
stances. Here an actual use, although by one, is still 2 common 
employment for a common benefit, regulated by the contract. 
Second, a possession not referable to any contract or agreement 
between the parties—a possession by virtue of his right as part 
owner or co-tenant. Jd. 


6. Where any special liability to one tenant in common arises out of 


the possession and use of a ship by his co-tenant or part owner, 
under an agreement between them, express or implied, as to use, 
the co-tenant seeking damages for a violation of this agreement 
as co-tenant, must allege facts constituting such agreement or 
contract, and, in the event they are not admitted or are denied, 
must prove them. /d. 
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SLAVE MARRIAGES. See Marriage. 
STATE. 
The State is not required to give bond when she prosecutes a writ 
of error. The statutes authorizing the payment of costs by the 


Treasurer, upon the warrant of the Comptroller, regulate the 
liability of the State in this respect. State vs. Rushing, 223. 


STATE PENITENTIARY. See Crimimal Law, 29. 
STATE PRISON. See Criminal Law, 29. 


STATUTES. See Pleading, (Law,) 18; Schools, 1; Repeals ; Statutes 
Construed and Referred to. 


STATUTES CONSTRUED AND REFERRED TO. 
ADMINISTRATORS AND ExEcutors. See Sub-title ‘‘Statute of Limita- 
tions ;’’ ** Non-Claim.”’ 
Administrator may sue in ejectment to recover real estate of in- 
testate. Thompson’s Digest, 188, (A. D. 1829); 202-3, (A. 


D. 1833); Chapter 1473, (A. D. 1866,) Seetion 2; Chapter 


1732, (A. D. 1870,) Section 1; Chapter 3016, (A. D. 1877,) Sec- 
tion 1. 


Sanchez vs. Hart, 507. 
COMPENSATION OF. 
Thompson’s Digest, (A. D. 1833,) 208. 
Bellamy vs. Hawkins, 750. 
DISTRIBUTION OF ESTATES. 
Thompson Digest, 206, (A. D. 1828.) 
Sanderson’s Administrators vs. Sanderson, 820. 
INVESTMENTS BY AND RETURNS. 
Thompson’s Digest, 207, Chapter 1013, (A. D. 1859.) 
Sanderson’s Adminstrators vs. Sanderson, 820. 
REMOVAL OF. 
Chapter 1733, (A. D. 1870) ; Chapter 3003, (A. D. 1877.) 
Sanderson’s Administrators vs. Sanderson, 820. 
APPEALS. 
Dismissal of on failure to file record. Thompson’s Digest 448-9, 
(A. D. 1832.) 
Webster vs. Barnett, 119. 
Orange County High School vs. Sanford, 120. 


DISMISSAL ON FAILURE TO GIvE BonpD IN Turrty Days. 
Chapter 3008, (approved 1877.) 
Benbow vs. Marquis & Co., 236. 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
No Bonp REQUIRED IN Equity CAsEs Except FOR SUPERSEDEAS. 
Thompson’s Digest, 462, (A. D. 1832.) 
Bauknight, et al., vs. Sloan & Co., et als., 281. 
ARREST OF JUDGMENT. 
Thompson’s Digest, 351, (A. D. 1828.) 
Wade, et al., vs. Doyle, 522. 
ATTACHMENT, WRITS OF. 


Chapter 998, (approved A. D. 1859,) Section 1. 
Meinhard, Brothers & Co., vs. Lilienthal, 501. 


BASTARDS AND BASTARDY. 


Thompson’s Digest, 228, (A. D. 1828.) 
Ex-parte, J. C. H., 362. 


BiLLs OF EXCEPTION. 
Thompson's Digest, 351, (A. D. 1828.) 
Webster vs. Barnett, 272. 
Potsdamer vs. State, 895. 


Boarps oF Pustic [ystructTion. See Sub-title ** Common Sehools.”’ 
CHARGE OF JUDGE TO JURY. 
Chapters 138, 140, (A. D. 1848); 2096, (approved A. D. 1877.) 
Coleman vs. State, 206. 
Baker vs. State, 406. 
Burroughs vs. State, 6438. 
Southern Express Company vs. VanMeter, 783. 
Sherman vs. State, 888. 
Potsdamer vs. State, 895. * 


ComMMON SCHOOLs. 


Chapter 1686, (approved 1869, ) section 19, par. 15; chapter 1713, 
(approved 1869,) sections 30, 38, 42 ; chapter 1868, (approved 
1871) ; chapter 1882, (approved 1872, ) section 1, par. 11; chap- 
ter 2030, (approved 1874,) section 1; chapter 2085, (approved 
1877) ; chapter 3099, (approved 1879,) section 37; chapter 
3100, (approved 1879,) section 1. 

Jones vs. State, ex rel., 411. 
State, ex vel., vs. Commissioners Gadsden County, 418. 


County On PROBATE Court. See Sub-title Judges. 


Powers as to Administrators and Executors. Chapter 1737, (A. 
D. 1870.) 
Sanderson’s Administrators vs. Sanderson, 820. 


County Commissioners. See Sub-title “Common Schools,’ “ Elec- 
tions.”’ 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
Chapter 1882, (A. D. 1872.) section 1, par. 11 ; Chapter 3100, (A. 
D. 1879,) section 1. 
Jones vs. State, ex rel., 411. 
State, ex rel., vs. County Commissioners Gadsden County, 418. 
County TREASURER. 
Chapter 2085, (approved 1877.) 
State ex rel., vs. Commissioners Gadsden County, 418. 
Courts. See Sub-title of ‘ Judges,’’ ‘* Justices of Peace.” 


CRIMES. 
Animals—killing, disfiguring, &e. Chapter 1637, (A. D. 1868,) 
Sub-chapter 4, Sections 74, 79; Chapter 1846, (A. D. 1871.) 
Mc Gahagin vs. State, 665. 


AssAULT WitH INTENT TO CoMMIT MURDER, 


Chapter 1637, (A. D. 1868) ; Sub-Chapter 3, Section 46. 
Sherman vs. State, 888. 


AssauLT Wits INTENT TO KILL. 
Thompson’s Digest, 490, (A. D. 1832); Chapter 1637, (A. D. 
1868) ; Sub-Chapter 3, Sections 1, 34, 46. 
Sherman vs. State, 888. 


AssauLT WitH INTENT TO MURDER. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 3, Section 34. 
Sherman vs. State, 888. 


AssauLT Wits INTENT TO Ros. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 8, Section 46. 
Green vs. State, 669. 


FaLsE SwEARING. 

Chapter 1637; Sub-Chapter 6, Section 2; Sub-Chapter 12, Sec- 
tion 1, (approved 1868) ; Chapter 3021, Section 7, (approved 
1877) ; Thompson’s Digest, 80, (A. D. 1845.) 

Humphreys vs. State, 381. 
Dennis vs. State, 389. 


Hovsks OF ILL FAME, &C.,—KEEPING. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 8, Section 13. 
King vs. State, 183. 
Evans vs. State, 192. 
McCoy vs. State, 193. 


INFORMATIONS. 


Chapter 2042, (A. D. 1877.) 
King vs. State, 183. 
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STATUTES CONSTRUED AND REFERRED TO—{ Continued.) 
LIMITATIONS, 
Thompson’s Digest, 490, (A. D. 1832.) 
Nelson vs. State, 195. 
PLEADING, See Sub-title Indictment. 
PoLyGamy. 


Chapter 1637 ; Sub-Chapter 8, Sections 4, 5. 
Gallaher vs. State, 370. 


PRINCIPALS IN THE SECOND DEGREE. 
Chapter 1637, (A. D. 1868) ; Sub-Chapter 11, Section 3. 
Montague vs. State, 632. 


DEMURRERS—SPECIAL. 


Chapter 1096, (A. D. 1861,) Section 15. 
Wade, et al., vs. Doyle, 522. 


DEMURRING AND PLEADING AT SAME TIME. 


Chapter 1096, Section 34. 
Green vs. King, 452. 


DIVORCE. 


Thompson’s Digest, 223, (A. D. 1835.) 
Crauford vs. Crawford, 180. 


DowER. 


Thompson’s Digest, (A. D. 1828,) 184-5. 
McMahon vs. Russell, 698. 
ELECTIONS AND ELECTION RETURNS. 

Chapter 1625, (approved August 6, 1868); Chapter 1868, (ap- 
proved February 27, 1872); Chapter 3021, (approved Febru- 
ary 27, 1877.) 

State, ex rel., vs. Board of County Canvassers, 9. 
State, ex rel., vs. Board of State Canvassers, 29. 
State, ex rel., vs. Commissioners of Jefferson County, 707. 
State, ex rel., vs. Inspectors of Election Madison County, 26. 
Humphreys vs. State, 381. 

EscuEats. See Sub-title ‘‘Marriages.”’ 

EVIDENCE. 

Books of account admissible in ; chapter 662, (approved 1854.) 

Robinson vs. Dibble’s Administrator, 457. 

Justice’s docket as; chapter 2040, (A. D. 1875,) section 13 ; 
transactions, &c., with deceased persons, chapter 1983, (A. D. 
1874.) 

Raulerson vs. Rockner’s Administratriz, 809. 
Sanderson’s Administrators vs. Sanderson, 820. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
EXEMPTION OF PROPERTY FROM FORCED SALE. 
Chapter 1715, (A. D. 1869,) section 9. 
Haynes vs. Me Geehee, et ux., 159. 
Ghapter 1715, (A. D. 1869,) sections 7, 8 ; chapter 1944, (A. D. 
1873.) 
Phillips vs. Critehton, 600. 
EXxEcuTions, ILLEGAL. 
Thompson’s Digest, 360, (approved 1834.) 
Matthews vs.’ Hillyer, 498. 
FORCIBLE ENTRY AND UNLAWFUL DETAINER. 
Chapter 1630, (approved A. D. 1868,) section 20. 
Walls vs. Endel, et als., 478. 
GRAND JuRY. 
When may indict for offence committed in another county ; 
chapter 1637, (A. D. 1868,) sub-chapter 13, section 14. 
Curry vs. State, 683. 
INDICTMENTS. 
Amendment of, specifications, &c., when vague and indefinite ; 
chapter 1107, (A. D. 1861.) 
Burroughs vs. State, 643. 
Me Gahagin vs. State, 665. 
DvupLicirty. 
Chapter 1107. 
@reen vs. State; 669. 
FINDING OF BY GRAND JURY OF COUNTY IN WHICH OFFENCE NOT 
COMMITTED. 
Chapter 1637, (A. D. 1868,) sub-chapter 13, section 14. 
Curry vs. State, 683. 
INFANTS, How TO SUE. 
Thompson's Digest, 326, (A. D. 1828.) 
Sanderson’s Administrators vs. Sanderson, 820. 
JUDGMENTS AND DEFAULTS. 


Chapter 1938, (A. D. 1873.) 
Irvine and Densler vs. Snell, 234. 
Coons vs. Harllee, 484. 


JupGEs. See Sub-title County or Probate Court. 


DISQUALIFICATION OF JUDGES OF SUPREME COURT, 


Chapter 3120, (approved 1879.) 
Conn vs. Chadwick & Co., 428, 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
TRIAL BY JUDGE OF ANOTHER CIRCUIT, (WITHOUT CHANGE OF 
VENUE.) 
Chapter 351, (approved 1851.) 
Bauknight, et al., vs. Sloan & Co., et als., 281. 
Johns’ Executors vs. Johns, 806. 
JuRORS AND Jury. See Sub-title Grand Jury. 


‘CHALLENGES. 


Chapter 1628, (A. D. 1868,) Sections 21, 26. 
Ladd vs. State, 215. 


DISQUALIFICATION CANNOT BE WAIVED BY JUROR. 
Chapter 3010, Section 3, (approved A. D. 1877.) 
Ladd vs. State, 215. 
JusTIcE OF PEACE—DOCKET OF AS EVIDENCE. 
Chapter 2040, (A. D. 1875,) Section 13. 
Donald, et al., vs. McKinnon, 746. 
LIEN—MECcHANICS, LABORERS, ETC. 
Chapter 1632, (approved 1868) ; Chapter 3042, (approved 1877.) 
Trustees of the Wylly Academy vs. Sanford, 162. 
MARRIAGES. 


Thompson’s Digest 219, (A. D. 1829); Chapter 1127, (A. D. 
1861); Chapter 1469, (A. D. 1866); Chapter 1552, (A. D. 
1866) ; Chapter 1556, (A. D. 1866.) 

Daniel and Sams vs. Sams, 487. 
MORTGAGES. F 


Chapter 525, (A. D. 1858 ); Chapter 2004, (A. D. 1874.) 
Browne vs. Browne, et als., 607. 
McMahon vs. Russell, 698. 
MUNICIPAL GOVERNMENT AND POWERS. 
Chapter 1688, (A. D. 1869) ; Chapter 2024, (A. D. 1877) ; Chap- 
ter 3163, (A. D. 1879.) 
Greeley vs. City of Jacksonville, et al., 174. 
Me Conihe, et als., vs. State, ex rel., 238. 
Non-Cxiarm. See Sub-title Statute of Limitations. 


ParTIEs, MISJOINDER OF. 
Chapter 1096, (A. D. 1861,) Section 8. 
Webster vs. Barnett, 272. 
PLEADING AND DEMURRING AT SaME TIME. 
Chapter 1096, Section 34. 
Green vs. King, 452. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
PLEAS, CONTRADICTORY. 
Thompson's Digest 331, (A. D. 1828.) 
Sanford vs. Cloud, 532. 
RECORD OF CONVEYANCES OF REAL ESTATE. 


Thompson's Digest, Section 4, Page 180. 
Emerson vs. Ross’ Executriz, 122. 


RE-ESTABLISHMENT OF Papers, RECORDS, ETC. 
Chapter 3019, (A. D. 1877.) 
Hart's Executor vs. Smith, 767. 


REVENUE AND TAXATION. See Sub-title “Common Schools.”’ 
Necessity for warrant for Collector to enforce collection ; chapter 
1976, (A. D. 1874.) 
State vs. Rushing, 226. 
Donald, et al., vs. Mekinnon, 746. 


SALE OF LANDs OF TESTATOR OR INTESTATE BY PROBATE OR COUNTY 
Court. 
Thompson’s Digest, pages 202-8, (A. D. 1888, 41) ; Chapter 1358, 
(A. D. 1862.) 
Emerson vs. Ross, et als., 122. 
Wilson, et al., vs. Matheson, 630. 


State ‘‘ PENITENTIARY’’ OR ‘“‘ PRISON.”’ 
Chapter 1635, (A. D. 1868) ; chapter 1835, (A. D. 1871) ; chapter 
3033, (A. D. 1877.) 
Potsdamer vs. State, 895. 


STATUTE OF LIMITATIONS. 


I. Civil. 
Thompson’s Digest, 206-7, (A. D. 1828); chapter 142, (A. D. 
1848) ; chapter 1271, (A. D. 1861); chapter 1867, (A. D. 1872.} 

Sanderson’s Administrators vs. Thomas and Livingston, 468. 
Wade, et al, vs. Doyle, 522. 
Sanford vs. Cloud, 557. 
Browne ys. Browne, et als., 607. 
Sanderson’s Administrators vs. Sanderson, 820. 


Il. Criminal. 
Thompson’s Digest, 490. 
Nelson vs. State, 195. 
Stray1InG PROcEEDINGS. 


Thompson’s Digest, 351, (A. D. 1828.) 
Wade, et at., vs. Doyle, 522. 
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STATUTES CONSTRUED AND REFERRED TO—{ Continued.) 
STRIKING OUT PLEAS. 
Chapter 1096, (A. D. 1861,) section 16. 
Wade, et al., vs. Doyle, 522. 
Thompson’s Digest, 331, (A. D. 1828.) 
Sanford vs. Cloud, 582. 


SUPERINTENDENT OF CoMMON SCHOOLS. 


Chapter 1686, (A. D. 1869,) section 19, par. 12. 
State, ex rel., vs. County Commissioners Gadsden County, 418. 


Taxes. See Sub-titles ‘‘Common Schools,” ‘* Revenue and Tazation.”’ 


TERMs oF CrrcuiT CourT. 
Chapter 3117, (approved 1877.) 
Benbow vs. Marquis & Co., 236. 
Thompson’s Digest, 322, (A. D. 1828); chapter 1561, (A. D. 1866.) 
Bass vs. State, 685. 


TREASURER OF County ScHooL Funp. 
Chapter 2085, (approved A. D. 1877.) 
State, ex rel., vs. Board County Commissioners Gadsden 
County, 418. 


VENUE, CHANGE OF. 

Chapter 1637, (approved 1868); Sub-Chapter 13, Section 13; 
Thompson’s Digest 333, 524, (A. D. 1828, 1845) ; Chapter 373, 
(approved 1851.) 

McNealy and Routhac vs. State, 198. 
Bauknight, et al., vs. Sloan & Co., et als., 281. 
Johns’ Executors vs. Johns, 806. 


VERDICT. 
Of less degree of the offence than is charged in the indictment. 
Chapter 1637 ; Sub-Chapter 13, Section 7. 
Potsdamer vs. State, 895. 
WITNESSES, ATTACHMENT FOR. 
Thompson’s Digest 334, (A. D. 1828.) 
Green vs. State, 669. 
Writ or ERRor. 
State not required to give bond on prosecuting ; Thompson's Di- 
gest 447, (A. D. 1836.) 
State vs. Rushing, 223. 
Writ OF PROHIBITION. 


Chapter 3002, (approved February 10, 1877.) 
Sherlock vs. City of Jacksonville, 93. 
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STATUTES CONSTRUED AND REFERRED TO—(Continued.) 
‘*WRITENG WHEREBY MONEY IS PROMISED OR SECURED TO BE PAID.”’ 


Thompson’s Digest 348, (A. D. 1828.) 
Bellas vs. Keyser, 100. 


STATUTE OF FRAUDS. 


Payment of the purchase price of land, upon a parol agreement to 
convey, no other act being done by either party under the agree- 
ment, is not enough to take the case out of the statute of frauds, 
and a court of equity cannot decree a specific performance. 
Price vs. Price et ux., 605. 


STATUTE OF LIMITATIONS. See Criminal Law, 7; Pleading, 
(Law, ) 8. 


1. The statute of limitations in respect to crimes is to be construed 
liberally in favor of defendants, anditis not necessary for a party 
relying upon it to plead it in bar. The offence must be proved 
to have been committed within the statutory limitation. Melson 
vs. State, 195. 


. A conviction for murder in the third degree, although had on an 
indictment for murder, cannot be sustained where the offence 
was not prosecuted within the period fixed by the statute, to- 
wit: ‘‘ Within two years next after the offence shall have been 
committed.”’ Jd. 


~ 


+ 
~y 


. Cause of action on merchant’s account accrued against intestate 
in January, 1868 ; intestate died in June, 1871, and letters of ad- 
ministration issued in November, 1871; suit commenced in Au- 
gust, 1876, plea of statute of limitations which was passed Feb- 
ruary 27, 1872; no allegation that claim had been presented, 
under the statute of non-claim, to the administrators; on de- 
murrer to the plea ; Held, That the plea was good. Sanderson’s 
Administrors vs. Thomas and Livingston, 468. 


4, In an action of ejectment, pleas under the statute of limitations 
simply denying the seizin or possession of the plaintiff, his 
grantor, ancestor, or predecessor, withing seven years before the 
commencement of the action, or the accrual of the right of ac- 
tion, are bad. Upon proof of legal title, any possession not ad- 
verse is in subordination to the legal title, and an adverse pos- 
session should be set up by the pleas. Wade, et al., vs. Doyle, 
522. 

5. The act of limitations of February 27, 1872, applied to all rights 
of action which had accrued in the past as well as to those 
which would accrue in the future. The case of Spencer vs. Me- 
Bride, 14 Fla., 403, approved. Jd. 


6. The saving clause in the statute of 1872 only extends to the per- 
sons to whom the title first accrues. and when the statute has 
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STATUTE OF LIMITATIONS—(Continued.) 


10. 


“dL 





once begun to run, it will continue to run without being impeded 
by any subsequent disability, such as infancy and coverture. Jd. 


. Under the statute of limitations, in force in this State from 1850 


to December 13, 1861, seven years’ possession by a defendant, 
and those under whom he holds, adverse to plaintiff, and those 
under whom he holds, no legal disability operating to suspend 
the statute being shown, vests a good possessory title in the de- 
fendant as against the plaintiff and his grantors. Sanford vs. 
Cloud, 557. 


. A claim under a patent issued by the United States at a time when 


there was no title in the United States, is a sufficient claim of 
title. In such cases, it is not necessary that there should be a 
rightful title or a good conveyance, nor is it necessary under the 
statute of limitations of 1848 that title should be claimed under 
a written contract. Id. 


. A suit in equity to sell land mortgaged, and to apply the proceeds 


thereof to the payment of a promissory note secured by the 
mortgage, is anaction upon a contract founded upon an instru- 
ment of writing under seal within the meaning of the tenth sec- 
tion of chapter 1869, of the Laws of Florida, entitled ‘“‘ An act 
of Limitations in Civil Suits,’’ approved February 27, 1872, and 
such suit can be maintained in equity, notwithstanding an action 
at law upon the note is barred. Browne vs. Browne et als., 607, 


An exhibition or presentation of a claim to the administrator 
within the limitation of one year from the issuing of his letters 
(section 15, chapter 1869, laws,) stops the running of the statute 
of non-claim, as well as the statute limiting the time for actions 
against an administrator. The creditor is not obliged to reduee 
his claim to judgment. What constitutes an exhibition within 
the meaning of the statute, considered and defined. Sanderson's 
Administrators vs. Sanderson, 820. 


The general rule is that an administrator may or may not plead 
the general statute of limitations against a claim not barred in 
the lifetime of the intestate and otherwise justly due. This 
rule, however, is not applicable to statutes in terms limiting the 
time in which an action may be brought against him in his rep- 
resentative capacity as administrator. He should be charged with 
all the debts paid which were barred by such statutes. Section 
15, of the act of February 27, 1872, chapter 1869, laws, is such 
a statute. The terms, “after the expiration of that time,” in 
the section referred to, considered and explained. A majority of 
the court hold that where notice calling in claims under the stat- 
ute of non-claim had been given anterior to the passage of the 
act prescribing the limitation of one year, the limitation of one 

year does not operate. Jd. 
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STATUTE OF LIMITATIONS—( Continued.) 


12. An administrator of a solvent estate has a right in this State to 
retain a debt due himself not barred in the lifetime of the in- 
testate or at the date of the issuing of his letters. It is not 
necessary that he should file his claim with the Judge of Probate 
or present it to himself, to save the operation of the statute of 
limitations or the statute of non-claim. Upon final settlement 
he has a right to have his claim satisfied, if it is not of such a 
character as a presumption of payment will operate. Jd. 

13. Where the fair presumption and conclusion from the evidence is 
that an administrator, who was the surviving partner of the in- 
testate, did not at the commencement of the suit know of the 
reception of moneys on partnership account by the deceased, and 
the lapse of time has not been sufficient to make it a stale claim, 
no presumption of payment arises. Id. 

STATUTE OF NON-CLAIM. See Administrators and Frecutors, 13, 
14, 16; Statute of Limitations, 3, 10, 11, 12. 

SUPERINTENDENT OF PUBLIC SCHOOLS. See Schools, 7. 8. 

SUPERSEDEAS. See Appeals, 11. 

SUPPLEMENTAL BILL. See Pleading (Equity), 5 ; Practice (Hquity), 6. 

SUPREME COURT AND JUDGES. See ‘‘ Courts and Judges.” 

TAXATION AND TAXES. See Attorneys at Law, 2; Principal and 
Surety, 2, 3. 4; Schools, 1, 2, 3, 4, 5, 6, 7, 8,9, 10; Trusts and 
Trustees, 2. 

In the absence of a warrant being annexed to the assessment roll 
delivered to the Collector of revenue as required by law, he can- 
not proceed to enforce the payment of taxes, and a sale made 
without such warrant passes no title. Donald vs. McKinnon, 746, 


TENANTS IN COMMON. See Criminal Law, 9; Hjectment, 1, 2; 
Ships and Shipping, 3, 4, 5, 6. 

TENDER. See Mortgage, 2,5; Vendor and Purchaser, 3. 

TITLE. See Administrators and Erecutors, 5; Courts and Judges, 
(Probate,) 2; Forcible Entry and Unlawful Detainer ; Vendor 
and Purchaser. 

TRANSFER OF CAUSES. See ‘‘Change of Venue.” 

TREPASS— 

Action or. See Pleading, (Lav,) 6. 
On Lanps. See Pleading, (Lavw,) 5, 6. 

TRIALS. See Change of Venue, 4; Verdict. 

TRUSTS AND TRUSTEES. See Administrators and Executors, 12; 
Guardian and Ward, 2; Mortgage, 1, 3, 6, 8, 9, 10; Practice, 
(Equity,) 3; Vendor and Purchaser, 6, 7; Wills, 1. 

1. A party having the right to enter into possession of land, and 
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TRUSTS AND TRUSTEES—(Continued.) 


1 


agreeing to so enter in a contract of purchase based upon an 
acknowledgement of title in another and obtaining possession so 
far as this party is concerned under such agreement, is estopped 
from referring his possession to rights acquired under a convey- 
ance by a third party tohim. A party thus entitled to posses- 
sion, or thus in possession, acquiring an outstanding title, holds 
it in trust and not for his own benefit. Sanford vs. Cloud, 557. 


. An executor and trustee is entitled in accounting with the cesiui 


que trust and legatee to a credit for her proper proportion of the 
taxes chargeable against the trust estate and paid by him. Mer- 
ritt vs. Jenkins, et ux., 593. 


. Where several things, such as bonds and lands, are subject to the 


same trusts in the hands of the same trustee, funds realized from 
either the bonds or the lands may be applied by the trustee to 
the payment of the taxes upon both or either. Jd. 


. Where a joint and several note of husband and wife, the wife be- 


ing a legatee and cestui que trust, is given to the trustee as such, 
[he being also executor, ] for the joint use of the land belonging 
to the trust, and the reasonable presumption in the case is that the 
credit was extended because of the responsibility of the wife 
and the relation of legatee and executor and trustee, her estate 
is in equity chargeable with the note. Id. 


. In such case, she being a debtor to the trust estate, cannot with- 


hold from the trust estate that which she owes, and at the same 
time have all that is coming to her. A legatee is not entitled to 
her legacy while she retains in her own hands a part of the fund 
out of which her own and other legacies are to be paid. Jd. 


. In stating his account, the master, in a case of this character, 


should allow interest up to the date of his report, and the decree 
should be for the balance found due by the master, with inter- 
est from the date of the report until paid, not for a sum equal 
to the amount found due by the master with interest to the date 
of the decree Jd. 


. In stating an account between trustee and cestui que trust of this 


character, charges paid by the trustee should be first deducted 
from the interest due upon the legacy up to the date of the 
charge. If the charge exceeds the interest, the difference is to 
be applied to the amount of the legacy due, and the balance will 
constitute the new principal. If the charge is less, the interest 
remaining over is not added to the principal, but the old princi- 
pal remains and the excess of interest is added to the interest to 
be ascertained. Jd. 


8. Where the trustee and executor holds the note of the cestui que 





trust and legatee, which note is less than the amount due the 
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TRUSTS AND TRUSTEES—( Continued.) 


legatee, the principal and interest due from the trustee is first 
ascertained and from this the principal and interest of the note 
is deducted. The balance is the amount due. Jd. 


9. A paper in the form of a mortgage which in terms conveys real 
estate to secure a debt, the mortgagor having no legal title but 
only a right to the rents and profits for life, creates no lien upon 
the realty, but is good as an assignment or pledge of the rents 
and profits. Wilson vs. Russ and Merritt, 691. 


10, A trustee holding the legal title of land isa necessary party ina 
proceeding affecting the property or any interest therein ; but 
when there is no trustee in being, at the commencement of suit, 
and a decree does not affect the title or the interest of a remain- 
derman, the decree reaching only the net income of the property, 
a trustee may be appointed by the final decree, with proper di- 
rections as to the management of the property and the payment 
of the income. Jd. 


11. If a trustee so appointed refuse the trust, a receiver may be ap- 
pointed to protect the interests of all parties interested in the 
estate. Jd.] 


VENDOR’S LIEN. See Vendor and Purchaser, 1, 6. 
VENDOR AND PURCHASER. See Pleading, (Hquity,)6,7; Trust, 1. 


1, A vendor of land has not by virtue of his lien for unpaid purchase- 
money a lien upon the rents and profits. The equitable right of 
a mortgagee to eharge upon the rents and profits depends upon 
the peculiar circumstances of the case. Such equitable charge 
is subordinate to any lawful lien upon the products existing at 
the time they are sought to be charged. Wooten vs. Bellinger, 289. 


2. It is not necessary that the vendor should have a complete, unin- 
cumbered title at the time he contracts. It will be sufficient if 
he will make a good title at the time he agreed to convey. The 
general allegation ina plea that vendor has not a good title is not 
sufficient. Vendee must state facts showing exactly where the 
deficiency is. It is the province of the court to determine what 
constitutes a good title, and to present the question, the facts 
urged in denial of its existence must be stated by the pleader. 
Sanford vs. Cloud, 532. 

3. Covenants that upon the faithful performance by vendee of the 
covenants and agreements to be by him performed, and upon the 
payment of the several sums of money mentioned, and the in- 
terest thereon at the times and in the manner and at the place 
mentioned to the vendor, that thereupon the vendor will well and 
faithfully execute and deliver a good and sufficient deed, and 
thereby convey a good fee simple title, are dependent covenants. 
After the expiration of the time for the payment of the last in- 
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VENDOR AND PURCHASER—(Continued.) 


stalment and the performance of the last act, the vendee, to 
have his action for an entire breach, must execute and tender a 
conveyance in conformity to his contract, and the declaration in 
the suit must aver such tender. An averment of readiness and 
willingness to convey is not sufficient. Jd. 


4, In an action by vendee against vendor upon an executory contract 


for the sale of land, the general rule is that the measure of dam- 
ages is the purchase-money and interest and expense of investi- 
gating title. This rule, however, does not apply where there is 
want of good faith in the vendor shown by his voluntarily con- 
veying the land to another, or by any other act inconsistent with 
the utmost good faith. In such cases, or in cases where vendor 
had no title, although he acted in good faith, he is liable for the 
value of the land at the time of the breach, with interest from 
that date. Jd. 


5. A party in possession of land, seeking to set aside a contract of 


purchase of such land which he made with another person, as a 
cloud upon his title otherwise acquired, must clearly establish 
his own title before he can have such relief. Equitable relief of 
this character is granted only in cases of clear title in the plaintiff. 
Sanford vs. Cloud, 557. 


Where, in a bill filed to enforce an equitable lien upon land, a 
third person as defendant claims to be a purchaser in possession, 
and that he has made valuable improvements upon the land, and 
does not positively deny that he had notice ascharged in the bill 
of the equities of the complainant, and does not show that he 
has entered into a valid agreement to purchase, nor paid any part 
of the purchase-money, nor what improvements have been made 
by him on the premises, or their value, such claimant has no 
standing as a bona fide purchaser without notice. Porter, et a/.. 
vs. Teate, 813. 


7. Knowledge on the part of a vendee that another is in possession 





of land, he (the vendee) believing that she in possession is a ten- 
ant, coupled with notice (constructive by its record) of the con- 
tents of an instrument relating to the land, but not passing the 
legal title to his grantor, in which, bya description of the topog- 
raphy of the land, he would be led to inquire as to the claim 
and interest of the party in possession, is sufficient information 
to lead the vendee to a knowledge of the nature of the title and 
claim of the party in possession, and a court of equity will deem 
him conusant of it. McRae, et al., vs. McMinn, 876. 


VERDICT. See Criminal Law, 22, 27, 28. 
Parties consenting that two actions of the same character between 





the same parties with like defenses shall be submitted to the 
same jury for trial at the same time, having made no objection 
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VERDICT—( Continued ) 
to the rendition of one verdict at the time, will not be heard to 
object thereafter. Raulerson vs. Rockner’s Administratrix, 809. 
VENUE. See Change of Venue. 
WAIVER. See Appeals, 18, 20, 21; Hvidence and Witnesses, 5; Judg- 
ment, 13; Pleading, (Law,) 19; (Equity,)5 ; Practice, (Hquity,) 6; 


Verdict. 
WIDOW. See Child’s Part ; Dower. 


WILLS. 

1. An estate vested under a will in A., as trustee for B., so long as B. 
shall live with C. upon the homestead place of the testator, B. 
and C. living upon the place anterior to and at the death of the 
testator, presents the case of a testamentary disposition of prop- 
erty upon condition subsequent. Jenkins vs. Merritt, et ua., WA. 

2. When there is no ambiguity in the terms of a will, no doubt or 
uncertainty as to subject-matter or persons upon which it is to 
act, no technical words whose strict legal signification must be 
varied to conform to the intent of the testator, and no doubt 
arising from a consideration of the whole will, parol evidence of 
collateral facts and circumstances is inadmissible. Upon the 
happening of a state of facts not contemplated and provided for 
by the testator, courts are not authorized to imagine what would 
have been the desire of the testator under such circumstances 
and to enforce such presumed desire as a part of his will. /d. 

3. Conditions in restraint of marriage not being favored, equity will 
not decree a forfeiture of an estate by implying a condition of 
celibacy from a simple requirement of co-residence of two 
females, both of whom are unmarried at the death of the testa- 
tor, one of the females being a niece of the wife of the testator, 
the other being a daughter of the testator of weak mind and im- 
prudent habits, accustomed to receive care and attention at the 
hands of the niece. Id. 

4. Conditions which destroy an estate are taken strictly, and although 
a forfeiture must be enforced when clearly established, it should 
not prevail upon doubtful testimony. a. 


WITADRAWAL OF PAPERS. See Practice, (in Supreme Court.) 
WITNESSES. See Evidence and Witnesses. 
WRIT OF ERROR. See Appeals, 2. 
The State is not required to give bond when she prosecutes a writ of 
error. The statutes authorizing the payment of the costs by the 


Treasurer upon the warrant of the Comptroller regulate the lia- 
bility of the State in this respect. State vs. Rushing, 2238. 


‘‘WRITINGS WHEREBY MONEY IS PROMISED OR SECURED 


TO BE PAID.” See Contracts. 
63R 





